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MR. JUSTICE SHIRAS. 


r his latest appointment to the Supreme 

Bench of the United States, President 
Harrison displayed excellent judgment, and 
exalted to that high position a man emi- 
nently fitted for the place, and one who com- 
mands the respect and esteem of the profes- 
sion throughout the country. 

GEORGE SHIRAS, Jr., was born on the 26th 
day of January, 1832, in the city of Pitts- 
burg, within a short distance of the site of 
old Fort Pitt. He is a descendant from Eng- 
lish Puritan stock. His paternal great-grand- 


father, George Shiras, came from England 


about the year 1725, and settled in the State 


of New Jersey, from whence the family re- | 


moved to the city of Pittsburg, prior to 
1790. George Shiras, Sr., the father of George 
Shiras, Jr., was born in the year 1805, in the 
same house in which George Shiras, Jr., was 
afterward born; he is still living, at the age 
of eighty-seven years, and is sound, vigor- 
ous, and active in body, and in fuli posses- 
sion of his mental faculties. The mother of 
Justice Shiras was Elizabeth Herron, daugh- 
ter of Rev. Francis Herron, D.D., the 
founder of the First Presbyterian Church of 
Pittsburg, and for fifty years its pastor. 
Dr. Herron came of the Scotch-Irish Presby- 
terian stock, his wife being Elizabeth Blaine, 
an aunt of the Hon. James G. Blaine. 

George Shiras, Jr., received a common- 
school education in the city of Pittsburg, 
and prepared for college at the Ohio Uni- 
versity, from whence he went to Yale, and 
graduated there in the famous class of °53 
with class honors. 

After graduation Mr. Shiras entered the 
Yale Law School, and was admitted to the 
Bar of Pennsylvania in 1856. After a year’s 
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practice of the law at Dubuque, Iowa, whither 
his brother Oliver, now United States Dis- 
trict Judge for the Seventh Circuit, had 
preceded him, he returned to Pittsburg to 
pursue his profession. There he formed a 
law partnership with Hon. Hopewell Hep- 
burn. This partnership continued until 1860, 
when it was dissolved by the death of Mr. 
Hepburn. 

Mr. Shiras rapidly acquired a large prac- 
tice; becoming in a very few years one of 
the leaders of the Allegheny Bar, — a bar that 
has been distinguished for the statesmen and 
jurists which it has given to the country. 
For a period of twenty-five years, from 1867 
to 1892, he was concerned in almost every 
leading case in the courts of his county, and 
in the United States Courts for the Western 
District of Pennsylvania. His position was 
also prominent as a practitioner in the Su- 
preme Court of Pennsylvania and in that of 
the United States. 

While an assiduous student of law and 
thoroughly familiar with all its branches, he 
found time to give attention to literary and 
scientific reading; and his acquirements in 
these directions caused his classmates at 
their thirtieth reunion in 1883 to select his 
name for presentation to the faculty of Yale 
College for the degree of LL.D., which was 
conferred upon him at that time; among the 
members of the class thus honoring him may 
be mentioned Theodore Bacon, one of the 
most distinguished members of the New York 


’ Bar ; Hon. Andrew D. White, LL.D., ex-Pres- 


ident of Cornell University and ex-Minister 
to Germany; United States Senator Randall 
Lee Gibson, of Louisiana; Bishop Davies, of 
Michigan ; Stoddard Johnston, of Kentucky ; 
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Benjamin Knevals, law partner of President 
Arthur; Hon. Wayne MacVeigh, ex-Attor- 
* ney-General of the United States ; Judge Bil- 
lings, of the United States District Court of 
Louisiana; Henry Robinson, ex-Governor 
of Connecticut; Charlton T. Lewis; E. C. 
Stedman, the poet; Benjamin K. Phelps, of 
New York ; George W. Smalley, the English 
correspondent ; and Isaac Bromley, of the 
New York Tribune. 

In 1857 Mr. Shiras was married to Lillie 
E. Kennedy, daughter of Robert T. Kennedy, 
an old and influential citizen of Pittsburg. 
His wife is still living, together with two 
sons, George Shiras, 3d, and W. K. Shi- 
ras, prominent young members of the Alle- 
gheny County Bar. 








On July 19, 1892, President Harrison nomi- 
nated him for the position of Associate Justice 
of the Supreme Court of the United States, 
and on July 26 following the nomination was 
confirmed by the Senate. He took the oath 
of office on Oct. 10, 1892, and at once 
assumed the duties of Associate Justice. 

In personal appearance and general ad- 
dress Mr. Shiras is a man calculated to 
attract attention. He is tall and slender, 
standing nearly six feet high, with an agree- 
able open countenance, dark hair, and dark 
side whiskers. 

He is at once dignified and amiable; and 
many of the younger members of the bar 
will bear testimony to his uniform kindness 
and courtesy. 





A STROLLER’S CONFESSION. 


By WENDELL P. STAFFORD. 


“No larceny of things affixed to the soil.” — Law Dictionaries, 


HE farmer, leaning beside his fence, 

Believed my book a rogue’s pretence, 
For I did not read its briefest word, — 
Yet all its rhymes in his brook I heard. 


I lay an hour by the southern wall 

And watched the sun-bright apples fall 

I rifled his meadows, green and gold, 

Of more than his bulky barns would hold. 


And I met him again by the gate, at night, 
But my hands were empty, my pockets light; 
And he could not see, in the dusk of day, 


That I bore the best of his farm away. 
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PRACTICAL TESTS IN EVIDENCE. 


By Irvinc BROWNE. 


EXHIBITION OF THE HuMmAN Bopy. 


2. In Criminal Cases. It seems that the 
defendant in a criminal case may exhibit his 
body to the jury. Thus in Campbell v. 
State, 55 Ala. 80, it being a material ques- 
tion whether certain footprints were made 
by the prisoner, he was permitted by the 
court to exhibit his naked feet to the jury, 
that they might see whether he could have 
made the tracks, and also to walk over the 
sawdust on the floor of the court-room in 
front of the jury-box ; and his counsel, having 
measured the tracks, commented on the dif- 
ference between them and those described 
by the witnesses for the prosecution. The 
court, commenting on this practical test, 
cited 1 Hale P. C., 136, where a prisoner 
charged with rape successfully defended 
himself “by being permitted to show pri- 
vately to the jury that he had a frightful 
rupture, which made it impossible he could 
be guilty.” 

In a recent case in Texas, the defendant 
being indicted for aggravated assault by 
biting off a piece of the complainant’s ear, 
the complainant was permitted to exhibit the 
maimed ear to the jury. In his brief in 
People v. Kelly, 94 N. ¥. 526, Mr. John H. 
McKinley, complaining that the complainant 
was permitted to show his maimed hand to 
the jury, said: “ No gaping wound of Czsar 
can -be used in this age to convict the in- 
flictor.”” But the court held otherwise. 

The most singular instance of such an ex- 
hibition was that made at a court in Mercer 
County, Pennsylvania. A young woman 
named Scott, who was soon to become a 
mother, appeared before a Mercer County 
justice of the peace, and swore out a warrant 
for the arrest of a young man named Blood- 


II. 





good on a charge of assault and battery. 
Bloodgood was arrested. The young woman 
swore that two weeks previously the prisoner 
had come to her house, and as she objected 
to his remaining, he had choked her until 
she was almost unconscious, and had twisted 
her left wrist, almost dislocating it. She 
said the marks of his fingers and thumb 
were visible on her throat for several days, 
and her wrist had remained crooked for 
some time. She had no witnesses of the 
assault. Bloodgood admitted having been 
at the young woman’s house, but denied the 
assault. The justice held him, however, for 
trial. The case came on for trial. The 
complainant appeared, carrying her three 
weeks’ old baby. She swore to having been 
assaulted by the prisoner, as she had sworn 
before the justice of the peace, and that she 
was the mother of the child in her arms. 
Her lawyer then offered to show the baby to 
the jury; after examining it the judge al- 
lowed this, and the prosecuting lawyer took 
the infant to the jury, and uncovering its 
throat, revealed to them the distinct marks 
of four fingers on one side of it, and the 
plain and unmistakable impression of a 
thumb on the other. After the remarkable 
birth-marks had been examined by the jury, 
the lawyer uncovered the baby’s left wrist. 
It was twisted out of shape and swollen, as 
if it had been suddenly wrenched. These 
marks on the throat and the twisted wrist 
corresponded exactly with the injuries the 
baby’s mother swore, more than a month 
before it was born, to having received at the 
hands of the prisoner Bloodgood. After this 
startling and most extraordinary evidence 
was presented, the prosecution rested its 
case. The prisoner was convicted. 

It has been held however that the prisoner 
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may not thus voluntarily exhibit his voice. 
In Com. v. Scott, 123 Mass. 222; S. c. 25 
Am. Rep. 81, where a cashier undertook to 
identify a masked burglar by his voice, it 
was held not competent for the defendant 
“to prove what was his usual and natural 
voice, by using his voice in the court-room 
‘to repeat something,’ when not under oath,” 
as “there was no way of determining 
whether he would use his voice in the court- 
room in a natural or in a constrained or 
simulated manner.” He might have miti- 
gated his voice, like Bottom, — put a mask 
on it, so to speak. But if he had sworn to 
his voice, the court seemed to imply that the 
ruling would have been different. And he 
may on request of the prosecution exhibit 
his voice by his own consent. 

In Johnson v. Com., 115 Penn. St. 369, at 
the request of the district attorney, the pris- 
oner stood up and repeated certain words, 
in order to afford a witness, then “on the 
stand, an opportunity of seeing the prisoner 
and hearing the sound of his voice, so that 
she might the more intelligently testify 
whether he was or was not the man by 
whom she was confronted on the night in 
question.” It did not appear that. any ob- 
jection or exception was taken, and the court 
held that the prisoner for this reason could 
not complain. But oditer the court said it 
could not be construed as a case of compel- 
ling the prisoner “to give evidence against 
himself,” and liken it to the right of search 
of premises for stolen property. (It is note- 
worthy that at the same time, the district- 
attorney asking the prisoner to put on a 
slouched hat, and his counsel objecting, the 
request was not pressed.) 

But whether the defendant in a criminal 





case can be compelled to expose his person | 


is a very serious question, on which the 
authorities are conflicting. 

In Blackwell v. 
held error for the court to require the pris- 


oner to stand up and show his leg in order | 


to disclose where it had been amputated ; 
and in Day v. State, 63 Ga. 669, it was held: 


“Nor can one by force compel another 
against his consent to put his foot in a shoe- 
track, for the purpose of using it as evidence 
against him on the criminal side of the 
court.” 

In People v. Mead, 50 Mich. 228, it was 
held that a prisoner on trial for crime cannot 
be required, against objection, to try on a 
shoe to determine whether tracks found at 
the scene of the offence were his own; nor 
if he objects, can he properly be required to 
measure the shoe after trying it on. But if 
he tries it on without objection, the ruling 
that he must measure it is not prejudicial 
error, as any witness could do it as well 
as he. 

In Stokes v. State, 5 Baxt. 619, it was 
held that the prisoner was not compellable 
to put his foot into a pan of mud brought 
into court. 

In McGuff v. State, 88 Ala 147, on a 
charge of rape, the prosecutrix being a child 
of seven and one half years of age, the court 
held that it was not error to refuse to com- 
pel an examination of the child by physi- 
cians, in order to determine if she had been 
injured. 

On the other hand, it has been held that 
the prisoner may be compelled to furnish 
personal evidence of his identity by putting 
his foot in a track. State v. Graham, 74 
N. C. 646; s.c. 21 Am. Rep. 493; Walker 
v. State, 7 Tex. Ct. App. 245; s.c. 32 Am. 
Rep. 595. And in State v7. Ah Chuey, 14 
Nev. 79; s. c. 33 Am. Rep. 530, the defend- 
ant was held compellable to expose his arm 
to determine whether there were tattoo marks 
on it as described by witnesses. This case 
was decided by a majority of one, and there 
was a powerful written opinion in dissent. 
In State v. Garrett, 71 N. C. 85; s.c. 17 
Am. Rep. 1, the prisoner was held properly 


| compelled to exhibit her hand, which she pre- 


State, 67 Ga. 76, it was | 


tended to have been burned. In Spencer vz. 
State, 69 Ala. 159, it was held that the sub- 
mission by a female defendant of her person 
to a private examination by physicians, is 
not a confession, although the result of the 
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examination was a disclosure of facts of a 
criminative character; and such facts are 
competent evidence against her, although 
she was induced to submit to the examina- 
tion through the assurance that “it would 
be the best thing for her that she could do.”’ 
In State v. Prudhomme, 25 La. Ann. 523, 
the court said: “The tracks of the mur- 
derer were found near the scene of the mur- 
der; and to enable the witness who saw the 
tracks to state how they corresponded in size 
with the feet of the prisoner, he was forced 
to take his feet from under a chair where he 
had put them. This the prisoner’s counsel 
calls forcing him to give evidence against 
himself. A mere statement of the facts shows 
how utterly untenable the objection is. The 
witness was required to look at the feet of 
the prisoner in order to testify to facts which 
might enable the jury to connect the prisoner 
with the perpetrator of the crime, and we are 
unable to perceive how any constitutional 
right of the prisoner was infringed by com- 
pelling him to place his feet where they could 
be seen by the witness.” 

It seems to me that the better reason is 
with the cases holding that the prisoner is 
not compellable to expose his person, and 
thus furnish evidence against himself; at all 
events, that the prisoner is not compellable 
to expose those parts of his body ordinarily 
concealed ; and certainly that he is not bound 
to try an experiment which may conduce to 
his own conviction. The cases holding the 
contrary liken the exposure to compelling a 
prisoner to remove a veil or mask. The dis- 
tinction however is, that there the prisoner 


tries to conceal evidence which is ordinarily | 


visible, and from which the jury have a right 
to draw a conclusion, and the removal simply 
restores that evidence. The prisoner has 
no more right to hide his face, his foot, or 
his hand than to secrete his whole person, 
Therefore the Garrett and Prudhomme cases 
were rightly ruled. The court also liken the 
ruling to the searching a prisoner and find- 
ing false keys or stolen property upon him. 
The sufficient answer to that is, that such 





| 
| 
| 
| 


things are not part of his person, but are 
circumstances by which he has surrounded 
himself. When these circumstances are dis- 
closed, it is not the man who is compelled to 
give evidence against himself, but the cir- 
cumstances by which he has environed him- 
self. In Walker v. State, 7 Tex. Ct. App. 
245, counsel acutely argued that “if this 
prisoner can be compelled to make an im- 
pression with his foot in order to see if it 
is similar to the impression made by the foot 
of the person who committed the crime, then 
if he were charged with forgery he could be 
compelled to take a pen, and write in order 
to see if his handwriting was similar to that 
of the party who had committed the forgery.” 
(This he may now by statute be compelled 
to do in England.) The decision in State 
v. Ah Chuey, founded on State v. Graham 
and Stokes v. State, is distinguished on the 
ground that there “the prisoner was asked 
in the presence of the jury to make evidence 
against himself,’—a perfectly futile distinc- 
tion. The worst of this decision is that it 
permits secondary evidence of incompetent 
evidence, — evidence of an experiment out 
of court, which, if tried in court, might not 
have been conclusive against the prisoner. 
The concealment of the hand in the Garrett 
case, and of the foot in the Prudhomme case 
must be classed with the mask and veil as 
an instance of an attempt to conceal evi- 
dence ordinarily visible, The jury of course 
have a right to scrutinize patent facts, such 
as stature, shape, complexion, hair, features, 
scars, loss or peculiarity of members, etc. 
These are public matters, which the public 
cannot be prevented from viewing, and which 
the prisoner knows are liable to comment 
and comparison. Of these, witnesses who 
observed them may speak, or the jury may 
look at them in court. So if witnesses have 
observed the patent characteristics of gait 
and voice; they may testify to them, or the 
jury may observe the prisoner's gait as he 
naturally and voluntarily walks, or his voice 
as he voluntarily speaks. But will it be con- 
tended that on a question of resemblance of 
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gait the court can compel the prisoner to 
get up and walk, or that on a question of 
“voice they can compel him to speak? It 
is impossible to distinguish the Stokes case. 
If the court had considered the evidence 
competent, it would have compelled the pris- 
oner to “ make tracks,” or instructed the jury 
that his refusal might be considered against 
him. The court said: “In the presence of 
the jury the prisoner is asked to make evi- 
dence against himself.” That is exactly what 
he was asked in the tattoo case, and what 
he was compelled to do in the Graham case. 
It is immaterial whether he is compelled to 
do it out of court or in court. The distinc- 
tion drawn by the court in the Walker case 
against the Stokes case would apply just as 
well to the Graham case. Neither Wharton 
nor Bishop expresses any opinion on this 
question ; but it seems to me that on prin- 
ciple a prisoner cannot be compelled to say 
anything, nor do anything, nor submit to any 
act addressed to his actual person, which 
may tend to criminate him. I agree with 
the dissenters in the Ah Chuey case when 
they say: “ My conclusion is that under both 
the Constitution and the common law, it was 
error to compel the defendant, at the trial, 
to make a disclosure, which with the testi- 
mony of witnesses, tended to prove him to 
be Ah Chuey, and indirectly to establish his 
guilt. I think the error is as great as it 
would have been had the court compelled 
the defendant to admit that he was Ah 
Chuey. It accomplished the same result. 
In criminal cases the State must prove guilt 
without the aid of the accused at the trial, 
unless the guaranteed rights are waived, 
when a waiver is permissible.” 

But having voluntarily exhibited a scar on 
his head to the jury, he may afterwards be 
compelled to show it to a physician to enable 
him to testify whether it is old or recent. 
Gordon v. State, 68 Ga. 814. 

In Bastardy Cases. Whether the child may 
be exhibited in bastardy proceedings to en- 
able the jury to determine its paternity from 
its resemblance to the putative father, is 





a mooted question. The exhibition of a 
child two years old was allowed in State v. 
Smith, 54 Iowa, 104; but in State v. Dan- 
forth, 48 Iowa, 43; s. c. 30 Am. Rep. 387, 
it was held error for one three months old 
to be exhibited. The court in the latter case 
said that all extremely young babies look 
substantially alike. (In a “note by the 
printer,” in 1 Thompson on Trials, § 856, it 
is said: “The judge who made this ruling 
must have been an old bachelor.”) The 
resemblance was deemed competent in 
Gaunt v. State, 50 N. J. 490. The court 
said : — 


“In cases involving handwriting, for instance, 
it has always been deemed pertinent to have a 
comparison of hands. Likewise in sales by sample 
in patent cases, in trade-mark and infringement 
suits, resemblance is of the essence of the proof. 
Nor can it be said that the tendency of recent 
applications of this rule has been toward restric- 
tion, —rather the reverse. In the courts of a 
sister State, New York, operas have been per- 
formed in court, and comic songs sung, plagiarized 
papers have been read, and the so-called materi- 
alization of spirits exhibited, — all within the scope 
of the doctrine of the relevancy of resemblance ; 
while in a case now pending in the courts of 
Pennsylvania a board of experts have been or- 
dered to inspect a certain contrivance called the 
‘Keeley Motor,’ with a view to the determination 
of its resemblance or mechanical equivalency to 
a motor described in plaintiff's partnership bill. 
Examples of the application of the same rule to 
family likeness are not wanting. In the notorious 
Douglas case, House of Lords, 1769, Lord Mans- 
field allowed the résemblance of the appellant and 
his brother to Sir John Stewart and Lady Jane 
Douglas to be shown, as well as their dissimilarity 
to those persons whose children they were sup- 
posed to be; while as late as 1871 Lord Chief- 
Justice Cockburn, in the Tichborne case, held 
that the resemblance of the claimant to a family 
daguerreotype of Roger Tichborne was relevant, 
and intimated that comparison of features be- 
tween the claimant and the sisters of Arthur 
Orton would be permitted. The extension of 
this rule to cases of family likeness in bastardy 
and other suits of alleged parentage cannot be 
questioned seriously on principle; the illusory 
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nature of such resemblances rather imposing a 
duty on the court in conjunction with the admis- 
sion of the proof than militating against the rele- 
vancy of the inquiry. Such has been the view 
taken by the courts in this country. . . . There seems 
to be no good reason why a jury, if the question 
of resemblance is to be considered by them, 
should be compelled to base their decision upon 
a second-hand view. ‘The effect of the substitu- 
tion of testimony for inspection is to put the 
subject-matter of investigation one further re- 
move from its responsible judges, and thus to 
add to the infirmities inherent in proof of this 
class the additional danger of bias and imposition. 
Inspection is like admission, in that while not 
testimony it is an instrument for dispensing with 
testimony, and in a doubtful case the class of testi- 
mony it dispenses with might be a controlling cir- 
cumstance. Thus regarded, and in view of the 
almost utter worthlessness of the testimony of 
witnesses adduced on the question of the resem- 
blance of a bastard to an alleged parent, it is 
obvious that inspection is on this account also to 
be preferred.” 


In Finnegan v. Dugan, 14 Allen, 197, the 
child was in court, and the judge, against 
defendant’s objection, charged the jury that 
they might consider whether there was any 
resemblance between the child and the 
defendant. In affirming the judgment the 
Supreme Court says: — 


“Tt is a well-known physiological fact that 
peculiarities of feature and personal traits are 
often transmitted from parent to child. Taken by 
itself, proof of such resemblance would be in- 
sufficient to establish paternity, but it would be 
clearly a circumstance to be considered in con- 
nection with other facts tending to prove the issue 
on which the jury are to pass.” 


On the same side are State v. Woodruff, 
67 N. c. 89; Gilmanton v. Ham, 38 N. H. 
108; State v. Arnold, 13 Ired. 184. 

In Pettie v. Howe, 4 Thomp. & Cook 
(N. Y. Supr. Court), the question did not 
precisely arise; but the court said: “If this 
species of physiological evidence is admis- 
sible in a court of justice, it should not be 
covertly given.” This was an action of 





crim. con.; and a child, alleged to be the 
offspring of the adulterous intercourse, was 
in court, and the plaintiff was permitted to 
testify that the hair of four other children 
previously born of himself and his wife was 
black. This was held error. 

But the question fairly arose in respect to 
a child less than one year old, and the con- 
trary view was taken, in Hanawalt v. State, 
64 Wis. 84; s. c. 54 Am. Rep. 588. The 
court said :— 


“In the Douglas case Lord Mansfield is re- 
ported as saying: ‘I have always considered like- 
ness as an argument of a child’s being the son of 
a parent; and the rather as the distinction be- 
tween individuals in the human species is more 
discernible than in other animals. A man may 
survey ten thousand people before he sees two 
faces perfectly alike, and in an army of a hundred 
thousand men every one may be known from 
another. If there should be a likeness of feature, 
there may be a discriminancy of voice, a differ- 
ence in the gestures, the smile, and various other 
things, whereas a family likeness runs generally 
through all these, for in everything there is a 
resemblance, as of features, size, attitude, and 
action.’ This language attributed to Lord Mans- 
field is taken from Wills on Circumstantial Evi- 
dence, p. 123. This author, on the next page, 
says that in a Scotch case, when the question was 
who was the father of a certain woman, an allega- 
tion that she had a strong resemblance in the 
features of the face to one of the tenants of the 
alleged father was held not to be relevant as being 
too much a matter of fancy and of opinion to 
form a material article of evidence. In the case 
of Jones v. Jones, supra, the learned judge who 
wrote the opinion refers to the language used by 
Lord Mansfield in the Douglas case, and dis- 
approves of it as authority, and thinks it has not 
been followed as a precedent in the English 
courts ; and he quotes with approval the language 
of Justice Heath in the case of Day 7. Day, de- 
cided in 1797, in which the learned judge stated 
to the jury ‘ that resemblance is frequently exceed- 
ingly fanciful, and he therefore cautioned the jury 
as to the manner of considering such evidence.’ 
In any case this kind of evidence is inherently 
unsatisfactory, as it is a matter of general knowl- 
edge that different persons, with equal oppor- 
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tunities of observation, will arrive at different 
conclusions, even in the case of mature persons, 
“where a family likeness will be fully developed if 
there be any. And when applied to the immature 
child its worthlessness as evidence to establish the 
fact of parentage is greatly enhanced, and is of 
too vague, uncertain, and fanciful a nature to be 
submitted to the consideration of a jury. .. . We 
daily observe the most striking differences in physi- 
cal traits between parent and child, while indivi- 
duals born in different parts of the globe have been 
mistaken for each other. And even as to malfor- 
mations, although some remarkable resemblances 
in this respect have been noticed between father 
and child, yet we should act unwisely in relying 
too much on them.” 


The same doctrine was laid down in Clark 
vy. Bradstreet, 80 Me. 454, in respect to a 
child six weeks old. The court said : — 


“Tn a case like this, where the child was a mere 
infant, such evidence is too vague, uncertain, and 
fanciful, and if allowed would establish: not only 
an unwise but dangerous and uncertain rule of 
evidence. While it may be a well-known physio- 
logical fact that peculiarities of form, feature, and 
personal traits are oftentimes transmitted from 
parent to child, yet it is equally true, as a matter 
of common knowledge, that during the first few 
weeks or even months of a child’s existence it 
has that peculiar immaturity of features which 
characterizes it as an infant, and that it changes 
often and very much in looks and appearance 
during that period. Resemblance then can be 
readily. imagined. ‘This is oftentimes the case. 
Frequently such resemblances are purely notional 
or imaginary. What may be considered a resem- 
blance by one may not be perceived by another 
having equal knowledge of the parties between 
whom the resemblance is supposed to exist. If 
there should be a likeness of features, there might 
be a difference in the color of the hair or eyes. 
As was said by the court in People v. Carney, 29 
Hun, 47: ‘Common observation reminds us that 
in families of children different colors of hair and 
eyes are common, and that it would be a danger- 
ous doctrine to permit a child’s paternity to be 
questioned or proved by the comparison of the 
color of its hair or eyes with that of the alleged 
parent.’ Mr. Justice Heath, in the case of Day v. 


Day, at the Huntington Assizes in 1797, upon the 
trial of ejectment, where the question was one of 
partus suppositio, admitted that resemblance is 
frequently exceedingly fanciful, and therefore cau- 


| tioned the jury in reference to such evidence. 








And in a trial in bastardy proceedings the mere 
fact that a resemblance is claimed would be too 
likely to lead captive the imagination of the jury, 
and they would fancy they could see points of 
resemblance between the child and the putative 
father. As in the case at bar, where the infant 
was but a few weeks old, such evidence if allowed 
in determining the paternity of the child would be 
exceedingly fanciful, visionary, and dangerous.” 


The same was held in Risk v.. State, 19 
Ind. 152, and Reitz v. State, 33 Ind. 187. 

In Eddy v. Gray, 4 Allen, 435; Jones vw. 
Jones, 45 Md. 144; Keniston v. Rowe, 16 
Me. 38, the court hold that testimony of 
witnesses that the child looks like or resem- 
bles in appearance the person charged to be 
the father is not admissible ; and in People 
v. Carney, 29 Hun, 47, it was held error 
to allow the district attorney to ask the 
mother, as a witness, to look at the child, 
then in court, and state what the color of its 
eyes was. In the words of the pastoral poet, 
nimium ne crede colors. 

It seems that at any age such evidence is 
extremely unsafe and untrustworthy. The 
books are full of well-authenticated cases of 
mistaken identity. Almost the first thing 
which two adult strangers do on being pre- 
sented to one another is to trace resem- 
blances in each other to others of their 
acquaintance. Another point in which such 
evidence must be regarded as unsafe consists 
in the fact that no two people will agree on 
an alleged resemblance, even in the same 
family. The moment a baby appears in a 
household the monthly nurse declares him 
to be the living image of his papa or her 
mamma, as the case may be, while on the 
other hand the most intimate friends of the 
family see no resemblance to either parent, 
but think the new-comer “ favors” his great- 
uncle, or discover no likeness to anybody in 
particular but the vacuity and stolidity of 
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countenance general in the infant class. It 
is my belief that most infant resemblances 
are due to the imagination of the observers 
or the desire to compliment the parents. I 


| 
| 
| 


once saw a babe which was the living image | 


of the first Napoleon ; and if it had been born 


about sixty years earlier, and had been put | 


in a basket and left at his door over night, 
nothing would have convinced the jealous 
Josephine that her husband, 
mounting barbed steeds to fright the souls 
of fearful adversaries, had not been capering 
nimbly in a lady’s chamber to the lascivious 


pleasings of a lute, say in the apartment of 
Madame de Rémusat, or the Duchesse 
d’Abrantes, or some other of the fool-women 
of the Empire. There can be no doubt that 
“heaven lies about us in our infancy.” 
There would be as much sense in tracing a 
resemblance between the voice of the child 
and that of the putative father as between 


| their faces, or rather more, in fact, — for the 


instead of | 


| 


voice of infants is frequently more mature 
than the face. Such evidence is not good 
even prima facie. 





THE LYNCH-LAW TREE. 


N the lawn of one of the most charm- | Blue Ridge, is truly another Vale of Avoca. 


ing and hospitable homes in southern 
Virginia stands the old walnut-tree on which 
lynch law was first administered. 
the marks of extreme age, and is a pic- 
turesque object in the landscape. 

A part of it is dead; but the rest is vig- 
orous still, and bears its annual crop of nuts. 
It is not often the case in America that the 
home and lands of our ancestors are found 
to-day in possession of their descendants. 
So it is, however, with this interesting manor 
situated in a beautiful valley in Campbell 
County, Virginia, twenty miles south of 
Lynchburg. The valley is enclosed on 
three sides by fertile hills, and bounded 
on the south by tall and picturesque cliffs, 
at the foot of which flaws the Staunton 
River, hurrying on to deliver its tribute 
waters to the Dan. Avoca is the poetic 
name by which the old Lynch place is now 
known, and was suggested by Moore’s mel- 
ody, “‘ The Meeting of the Waters.” 
singularly appropriate, since this rich and 
smiling valley where the Otter and Staunton 


It bears | 
' lynch law never sentenced an offender to 


| 


| 
| 


| 
i] 


It is | 


| unjust to him. 


The name was bestowed by a granddaughter 
of the Col. Charles Lynch of the Revolution. 
It is not generally known that the original 


death, but only to be whipped. The term 
has been ascribed to more than one source. 
Modern dictionaries and some of the ency- 
clopzedias have treated it as worthy of notice. 
Webster, Worcester, and other lexicographers 
ascribe the origin of lynch law to a Virginia 
farmer named Lynch; and the traditions 
and records of the Lynch family agree with 
the more formal references found in histori- 
cal works. There is no room for doubt that 
the term “now become a part of the English 
language and accepted of all men” was de- 
rived from that fearless and honored soldier 
of the Revolution, Col. Charles Lynch, 
whose sword hangs on the wall of the lofty 
hall at Avoca. But that Colonel Lynch 
should be reputed the father of lynch law, 
in the modern acceptation of the term, is 
quite another matter, and would be utterly 
In the year 1780, when the 


Rivers meet, after winding downward by | fortunes of the patriots were at low ebb, 
crags and peaks from their source in the | the Scotch settlers and Tories of Piedmont, 
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Va., conspired to crush the “ rebellion.” | 
Their efforts were thwarted by the cour- | 


“age, vigilance, and energy of Col. Charles 
Lynch, Capt. Robert Adams, and Capt. 
Thomas Calloway, aided by Col. William 
Preston, all Virginians of wealth and influ- 
ence. Colonel Lynch, being Chief-Magis- 
trate, had the powers of a judge. He was 





THE LYNCH-LAW TREE. 


From a Sketch from Nature. 


a man of striking individuality, and “ vividly 
impressed the popular imagination, —so emi- 
nently a leader that he naturally and easily 
took his place at the head of the Whig party 
in his section of the country.” 

These gentlemen, ardent patriots, kept a 
sharp watch upon the loyalists; and when 
one was discovered playing into the hands 
of the enemies of Washington, he was seized, 
taken to the residence of Colonel Lynch, 
examined by a court composed of the gen- 
tlemen above named and others, and if found 
guilty, tied to the walnut-trees, given thirty- 








nine lashes, and made to shout, “ Liberty 
forever!” After this he was set free, with 
words of counsel and admonition that left 
him a wiser if not a better man. One of 
the Tories arrested was found to have papers 
of importance to the royalists concealed in 
the hollow of a square bedpost. He received 
the usual castigation, was given a house to 
reside in on the premises, and forbidden to 
leave them on pain of severer punishment. 
These orders he strictly obeyed. The refrain 
of a popular song of that section was, — 


“ Hurrah for Colonel Lynch, 
Captain Bob, and Calloway! 
They never let a Tory off 
Until he shouts for Liberty.” 


The manner of procedure cannot be said 
to be lawless and unauthorized, and was 
considered by most amply justified by the 
disturbed condition of the country resulting 
from the repudiation of allegiance to the 
English Government. The prisoner was 
brought face to face with his accusers, 
heard the testimony against him, and was 
permitted to call witnesses and be heard in 
his own defence. If acquitted, he was let 
go, often with apologies and reparation. 
If found guilty, he was punished as before 
stated, and made to recant his disloyalty. 
After the Revolution the Legislature of 
Virginia found it necessary to protect these 
gentlemen by special enactment from the 
civil suits brought against them for taking 
the law into their own hands. (See Han- 
ning’s Statutes at Large, vol. xi. pp. 134, 
135.) In later times the mild sentence of 
thirty-nine stripes gave place to the sen- 
tence of death, and many lives have thus 
closed without ceremony; but no one ever 
came to his death at the hands of the gal- 
lant Colonel Lynch, except on the battle- 
field. No ghastly body ever dangled from 
the bare old tree that has battled with the 
storms of one hundred and fifty years. —- 
Philadelphia Times. 
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JAPANESE CAUSES CELEBRES. 


the first half of the last century, in the 

great city of Yedo, lived Oka, Lord of 
Echizen, a judge whose name is acknow- 
ledged to be the most famous on the long 
roll of Tokugawa judges, and whose memory 
is still perpetuated in tales and traditions 
dear to the heart of the romance-loving 
populace. Oka was fortunate enough to live 
under a Shogun who was himself a brilliant 
administrator and knew the value of able ser- 
vants ; and for thirty-five years Oka continued 
to dispense justice, first in the City Court of 
Yedo, and then as one of the two Ecclesias- 
tical Magistrates, whose jurisdiction ‘was 
national. It is as a trial judge that his fame 
is greatest. A wonderful knowledge of hu- 
man nature, the keenest insight into motives, 
tact to attain his purpose by indirection when 
necessary, and, above all, a sympathy for the 
people unusual in a feudal official, and a 
rough-and-ready justice appealing to com- 
mon-sense, — these made him the idol of the 
people of Yedo, and the personification of 
judicial wisdom; and there was, to their 
minds, no case too difficult for Oka’s genius 
to unravel. The records which have come 
down to us are encumbered with popular 
tradition. We could not separate the tradi- 
tion, if we would; but perhaps it is as well, 
for if the celebrated cases which are still so 
eagerly read are not in every respect records 
of actual events, they at least represent what 
the Japanese populace regarded as the ideal 
qualities of a last-century judge. 

The first tale to be told is that of 


THE FLAYED HEAD ON THE GIBBET. 
ZL. 

There was living in the city of Osaka, 
about the year 1740, a worthy burgher, by 
name Hikobei, who followed the occupation 
of a dealer in art objects. Lacquer boxes, 
ivories, bronzes,— these products of the cun- 


I. 





ning artisans of Kyoto and Osaka were the 
subjects of his commerce. In the year above- 
mentioned the times had gone hard with 
Hikobei. None of his ventures (for his sales 
were few and he made his profits by invest- 
ments in promising objects of special rarity 
and value) seemed to prosper. Towards the 
close of the year his sanguine heart was ex- 
cited by the prospect, held out to him by a 
friend, of retrieving his fortunes in the great 
city of Yedo, where the feudal luxury of the 
daimyo who congregated there offered a never- 
failing market for the wares in which Hikobei 
dealt. His wife and the two boys, of course, 
must be left behind, in the care of friends, 
until it should be seen whether the new en- 
terprise was to be successful; and these ar- 
rangements made, Hikobei started for the 
feudal capital, trudging all the way along the 
dusty thoroughfare known as the Tokaido,— 
for even if his means had permitted him to 
ride, the law of his country would not have 
allowed a merchant-commoner the luxury of 
a sedan and bearers. 

As luck would have it, Hikobei’s opening 
proved a good one, and customers began to 
appear in the most unexpected quarters. He 
was beginning to think of sending for his 
wife and children, who had felt the separation 
keenly, when one day an interruption came 
to all his affectionate plans. Not very far 
from the Ryogoku Bridge, the great bond 
which unites the two heart-valves of Yedo’s 
throbbing life, was the house of an old lady 
with whom he had become very intimate 
since his arrival in Yedo. He had first made 
her acquaintance during a shower of rain, 
when a pleasant voice had called him in 
to take shelter awhile as he stood under the 
dripping eaves trying in vain to escape the 
drenching drops. The motherly old lady 
soon won the heart of the lonesome Hikobei, 
and mutual services cemented the friendship 
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thus begun. His new friend was the aunt 
of a certain Ichiyemon, of the Yone House,! 
but lived alone, with only a maid-servant. 
She belonged, like Hikobei, to the class of 
tradespeople; but she had managed to save 
a small sum which, with what her husband 
had left, gave her a comfortable subsistence. 
But her years were failing, and she had al- 
ready laid aside the contribution to her family 
temple which should secure a mass for her 
soul after her death. On the day above- 
mentioned Hikobei needed money. He had 
in sight an excellent investment. In fact, 
he had agreed to buy the object (on which 
he hoped to double the sum laid out), and had 
paid 10 yo as bargain money. He needed 
gO ryo more, and it was due that night, but 
as yet he had not been able to raise so large 
asum.? Determining finally to avail him- 
self of the friendship of the old lady, he asked 
her for the loan. She shook her head regret- 
fully, and told him that she had no ready 
money of such an amount. But as Hikobei 
sadly turned to leave, his visions of profit 
now melting into air, the generous woman’s 
heart was moved. She called him back, and, 
going to her cupboard, she took out her mass- 
money, carefully wrapped in a cloth, and laid 
it before him. “I was keeping this,” she 
said, ‘‘to buy masses for my soul; but you 
have been my good friend, and since you 
need it, you shall have it, and shall pay me 
when you can.” That Hikobei overflowed 
with thanks is to describe his feelings in- 
adequately. The money was taken to the 
place of his purchase, and the transaction 
speedily consummated. 


II. 


That night the old lady’s maid-servant spent 
with a friend in the nephew’s house. When 
she returned next morning, she found that 


1 Every commercial business of any consequence had | 


a firm or house name, such as Ise House, Echigo House. 

2 A ryo could then buy what 5 yex (or dollars) will buy 
now; and if we make the allowance for the difference in 
prices between Japan and America, we may say roughly 
that 90 ryo represented what $2000 would to us. 





the door was open, and going in hastily there 
met her sight the body of her mistress, 
covered with blood and lying motionless on 
the bed. The neighbors were soon alarmed 
by her cries, the nephew Ichiyemon arrived, 
and they found that life was indeed extinct. 
The murder was apparently the work of a 
robber ; for when the nephew looked eagerly 
for the mass-money, it was not to be found. 
“Who knew of this money, outside of the 
family ?” asked Ichiyemon of the maid. “No 
one, I think,” she answered ; “unless it be 
Hikobei, who came last night, by the way, 
to borrow some money from your aunt.” 
Jealousy, perhaps, aided Ichiyemon in coming 
without further hesitation to the conviction 
that Hikobei was the murderer; and he took 
himself forthwith to Oka, Lord of Echizen, 
then judge of the City Court, and laid the 
whole story before him. Nor did he fail to 
name Hikobei as the undoubted criminal. 
Thus it happened that as Hikobei was re- 
turning that morning, full of pleasure at his 
investment, and of speculations* upon its 
profit, his dreams were rudely interrupted 
by two policemen who had been sent by Oka 
to arrest him ; and in spite of protestations he 
was speedily taken, without any word of ex- 
planation, before the famous judge whom 
all knaves feared and all honest men trusted. 
Hikobei found in the court-room the nephew 
Ichiyemon, the maid-servant, and some of the 
neighbors. Ichiyemon first told his story 
again, and ended with accusing Hikobei as 
the guilty one. “ But,” said Oka, “ Hikobei 
and your aunt were, it seems, the best of 
friends. It is a most unlikely thing that 
he should repay such trust and such bene- 
factions with murder. Is there no one else 
on whom your suspicions fall?” Ichiyemon 
answered in the negative, and again de- 
manded, with some vehemence, the death of 
Hikobei. Oka turned to Hikobei and said, 
“ How could you do such a brutal act as to 
kill your benefactress?”” Hikobei declared, 
by all that was sacred, that he was innocent. 
“Ts it true that you visited her yesterday?” 
asked Oka. Then Hikobei told him the 
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whole story, beginning with his misfortunes 
in Osaka, and ending with his arrest on that 
morning. Through the whole of the recital 
Oka, as was his custom, had watched him 
keenly with half-shut eyes, apparently almost 
asleep ; and by the time the unfortunate man 
had ended, the master of human nature had 
made up his mind that Hikobei was innocent. 
To save him, however, seemed quite impos- 
sible. The circumstances were completely 
against Hikobei ; not one jot of evidence, ex- 
cept his character, appeared in his favor; and 
the relatives of the dead woman were clamor- 
ing for his death. The custom of the times, 
however, required that no one should be put 
to death before confessing, and Oka ordered 
Hikobei to be put to the torture. Innocence 
was no proof against torture, and it ended 
by a full confession of guilt by Hikobei. 
Sentence of execution was passed; he was 
beheaded in the prison, and his head was ex- 
posed on a pole at the usual place, Suzu- 
kamori. Singularly enough, the face of the 
dead man had been disfigured by the removal 
of the skin. 


III. 


Meantime there was great grief in Osaka. 
The last letter of Hikobei had told of his 
hopes for their reunion, and news of the 
arrangements was daily expected. But for 
many weeks no news came, and at last, worse 
than no news, came the rumor of the father’s 
trial and execution. But the faithful wife 
never believed it; and the elder boy, Hiko- 
saburo, a brave lad, at last resolved to go to 
Yedo and seek out his father. Entreaties 
and tears of the mother availed nothing, and 
the middle of January found him in Yedo. 
He first went to the execution place to see 
if his father’s head was there, but the flaying 
of the face made recognition impossible. 
Lingering there till dusk, he heard footsteps 
approaching, and fearing to be questioned by 
some chance policeman as to his errand 
there, he crouched behind a tree and saw 
two figures pass him. They were laborers, 
judging from their dress ; and one was say- 





ing, “ What a pity that was about Hikobei! 
He never deserved death.” “No, you are 
right ; he was innocent,” said the other. 
Hikosaburo started. Surely these men could 
enlighten him as to his father’s fate. He 
followed them to their house, and told them 
his name and his story, and begged them to 
disclose all they knew. The honest fellows, 
Sukeju and Gonzo by name, were much 
touched by the young lad’s tale, and their 
information was soon put at his service. It 
seemed that on the night of November 17, 
the night of the old lady’s death, as they 
were returning home very late, they saw in 
the moonlight a young man of the neighbor- 
hood named Kantaro washing a sword ina 
fire-bucket near the gate. The air was chill, 
and they passed by rapidly; but it seemed 
a strange business for Kantaro to be about 
at midnight, and, as they went out in the 
morning, they looked into the fire-bucket, 
and saw that the water was of a blood-red 
tinge. They thought that it was some 
quarrel which Kantaro had perhaps been en- 
gaged in; until at the bath-house, shortly 
afterwards, they heard the news of the old 
lady’s murder and of Hikobei’s arrest. They 
never spoke to outsiders of what they saw, 
but the private conviction had always re- 
mained with them that Hikobei was innocent, 
and Kantaro the murderer. 

The laborers proved good friends to the 
Osaka youth, and in a short time the matter 
was again laid before Oka. The police were 
sent to arrest Kantaro; but when the fellow 
was brought into court and questioned, he 
denied all knowledge of the crime. His wife, 
however, finally disclosed such damaging 
evidence of his guilt, that he broke down 
completely, and confessed to the killing. 
When passing along the street he had seen 
the old lady showing the money to Hikobei, 
and he had then entered during the night 
and killed her, for money which he never 
got. 

The real culprit discovered, it only re- 
mained to announce the news to the other 
parties interested. Two days later the judge 
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summoned to court the filial youth Hikosa- 
puro, the nephew Ichiyemon, and the two 
laborers. When all had appeared, he called 
them up and said to Ichiyemon: “ When 
your aunt was killed you demanded the exe- 
cution of Hikobei as the murderer. But his 
son has now come up from Osaka, and has 
brought to me complete proof of his father’s 
innocence! The real murderer was not 
Hikobei, but a man named Kantaro. I now 
proclaim that Hikobei was entirely innocent 
of the crime of which he was accused.” 
At these words Hikosaburo could not 
restrain his emotion. The clearing of his 
father’s name had at last been accomplished, 
and he poured out his thanks to the judge. 
“ One thing only I ask,” he continued, “ that 
I may have the body of my dear father given 
back to me, to be taken to his home in Osaka, 
and buried where our ancestors lie.” But the 
others did not take it so easily. The thought 
of the innocent man, now gone beyond the 
possibility of pardon or recall, excited the 
laborers and their friends who were present, 
and they began to murmur remarks not at all 
favorable to the abilities of Oka. “It isa 
pity,” said one, “ that the judge should have 
been so hasty in condemning to death a man 
who now proves to have been quite inno- 
cent.” ‘“ Kantarois punished,” said another, 
more loudly; “but is there no punishment 
for the official who kills an innocent man?” 
Oka in vain ordered silence. The popular 
feeling had been aroused by the miscarriage 
of justice, and the friends of the innocent 
victim did not restrain their utterances. Fi- 
nally Oka made a sign, and before long there 
appeared at the door a pale figure who ad- 
vanced between two attendants to the group 
before the judge. ‘ Hikosaburo,” said Oka, 
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“this is the reward which I offer for your 
noble conduct in coming to rescue your 
father.” Hikosaburo turned. It was his 
father. The two rushed into each other's 
arms and shed tears of joy, while the others 
were dumb with amazement. Oka then told 
the secret., ‘“‘ When the old lady was killed,” 
he said, “her nephew insisted that the guilty 
person was Hikobei. Of his arrest, torture, 
and confession, you all know. But I never 
once believed that Hikobei was the criminal. 
His confession, I knew, was made to obtain 
release from torture. So I determined to 
save him. Aconvict had just died in prison ; 
I ordered his head cut off and flayed, and 
exposed it at Suzukamori, instead of Hikobei’s. 
Meanwhile he lived quietly in the prison, 
until some proofs of his innocence should 
turn up. You all thought that he was exe- 
cuted ; but here he is, thanks to the noble 
conduct of his son, and the friendly help of 
Sukeju and Gonzo, and my conviction of his 
innocence has been justified. Some of you 
just now angrily reproached me for my 
seeming injustice. But I shall take no notice 
of your disrespectful words, for I know that 
you were much excited, and on the whole I 
am glad to have in my town citizens who are 
not afraid to speak up when they see an 
innocent man suffer.” With these words he 
ordered a reward to be paid to the two 
laborers, while they, now ashamed of their 
mistrust of the omniscient judge, bowed low 
and expressed the humblest apologies, When 
Hikobei and his son left the court and the 
news of his vindication spread through the 
city, the people were full of the praises of 
Oka and his wonderful penetration and wis- 
dom; and the case has ever since been 
known as “ The Flayed Head on the Gibbet.” 
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SKETCHES FROM THE PARLIAMENT HOUSE. 


VI. 


THE LORD JUSTICE CLERK. 


HE Right Honorable John Hay Athole 
Macdonald, Lord Kingsburgh, who 
succeeded Baron Moncrieff as Lord Justice 


Clerk of Scotland in 1889, is and has long | 


been a notable figure in Scottish public life. 
His father was a Writer to the Signet in 
Edinburgh. The future Lord Justice Clerk 
was born in 1836, was educated at Bale, and 
afterwards at Edinburgh University, and was 
admitted to the Scotch Bar in 1859. He 
soon became a popular advocate; juries 
were seldom able to resist his good-humored 
eloquence, and he handled witnesses with 
considerable skill. 

The hard and fast distinction — that pre- 
vails in Great Britain and Ireland — between 
the two branches of the legal profession 
is frequently, and not improperly, justi- 
fied on the ground that it renders possible 
the cultivation of what may be called the 
judicial faculty. An English barrister or a 
Scottish advocate does not, at least in the 
first instance, come into contact with his 
client; the latter is to him a purely imper- 
sonal being, —an A. B. who alleges that 
he is entitled to some legal or equitable re- 
lief against a C. D. He is able therefore 
to advise without being misled by feeling, 
and to be first his client’s judge and then 
his advocate. Obviously this kind of profes- 
sional work constitutes a valuable training for 
the bench. In England it is practically the 
only preliminary judicial training that a bar- 
rister receives. A recordership may give 
him experience in the trial of criminal, but it 
is useless as an education in the trial of civil, 
causes; a deputy county court judgeship 
confers no opportunities for learning criminal 
procedure ; a revising barrister has only to 
do with election law; the experience of a 


| 
| 
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By A. Woop RENTON. 


legal arbitrator is chiefly commercial ; and 
the stern competition at the English Bar 
usually prevents any one man from equipping 
himself for judicial life by holding these ap- 
pointments simultaneously or in succession. 
Now the Scottish advocate is, in the impor- 


| tant matter under consideration, more highly 


favored than his learned brother south of the 
Tweed. Scotland is divided into “ shires” or 
counties, each of which is presided over by 


| two judicial officers,— the sheriff-substitute 
| and the sheriff. The sheriff-substitute is a 


puisne judge: he resides in the county over 
which he has jurisdiction, and is not per- 
mitted to combine practice at the bar with 
the exercise of his judicial functions. The 
work of the sheriff, on the other hand, is 
principally appellate; his headquarters are 
in Edinburgh, and he retains his private 
practice in spite of his official position. 
Now the jurisdiction of the sheriff courts 
of Scotland is both civil and criminal, and 
—as the most superficial study of the public 
statutes will satisfy any one — it is far-reach- 
ing in extent and important in character. 
The tenure of a sheriffship, therefore, gives 
the Scottish advocate wide judicial experi- 
ence without withdrawing him from any of 
the activities of forensic life. Lord Kings- 
burgh had quite enough practice at the bar 
to keep his mental armory bright; and he 
had at the same time the good fortune to 
hold two important sheriffships,— that of 
Ross Cromarty and Sutherland from 1874 to 
1876, and that of Perth from 1880 to 1885. 
It has been said that “the sheriff of Perth- 
shire never dies.” Macdonald proved to be 
no exception to the general rule. In 1885 
he was made Lord Advocate by the Con- 
servative Government (he had already held 
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for a short time — 1876-1880 — the office of 

Solicitor-General for Scotland), and in the 
” same year he entered the House of Com- 
mons as M. P. for Edinburgh and St. An- 
drews Universities. He had previously made 
a hopeless attempt to win the heart of Mid- 
Lothian itself. 


ical ‘marriage,’ was delighted with the 
candidate’s “manner of wooing,” and his 
success in carrying the representation of the 
universities against Mr. Erichsen, the emi- 
nent surgeon, gave pleasure even to those 
whose principles had compelled them to vote 
against him, or at all events to abstain from 
voting in his favor. 

From 1885 till his promotion to the Lord- 
Justice Clerkship in 1889, Macdonald held 
the office of Lord Advocate without inter- 


ruption, the brief interregnum of the Home | 


Rule Ministry being scarcely worthy of 


notice. The House of Commons has had 


many an abler, but no more popular, law of- | 


ficer in recent years. Inglis and Moncrieff 
were great lawyers and great politicians. 
Mr. Balfour, Baron Moncrieff’s son-in-law, 


who was Lord Advocate in two of Mr. Glad- | 


stone’s governments, was at least a great 
lawyer. Macdonald was great neither in 
politics nor in law. 
good-humor, his excellent common-sense, his 
tact, his business qualities, his kindly feel- 
ings, and his sterling character won for him 
and enabled him to retain the esteem of the 
most critical assembly in the world. 

During his tenure of office he had the 
honor to “pilot” through the Lower House 
one of the most salutary measures ever 
enacted by Parliament. The adjective crim- 
inal law of Scotland had long been cursed 
by technicality. No criminal indictment 
was ever presented to a jury without giv- 
ing rise to acrop of “objections to the rel- 
evancy,” and technical escapes from justice 
were by no means uncommon. The Criminal 
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The settled Liberalism of the | 
Scottish capital rendered Mr. Macdonald’s | 
suit worse than desperate, but the constitu- | 
ency, though it rejected the proffered polit- | 


But his imperturbable | 








| 
| Procedure (Scotland) Act, 1887 (50 and 51 
| Vict. c. 35), rendered such miscarriages dif- 
ficult for the future. Our readers will get 
| some idea of the defects which this statute 
aimed at removing from the following pro- 
visions: (1) “A person accused may be 
named and designed in an indictment accord- 
ing to the existing practice, or he may be 
named by the name given by him and de- 
signed as of the place given by him as his 
residence when he is examined on declaration, 
| and it shall not be necessary to set forth any 
| other name or names by which he may be 
known, or any other address or designation ” 
(sec. 4). (2) ‘It shall not be necessary in any 
| indictment to specify by any omen juris the 
crime which is charged, but it shall be suffi- 
cient that the indictment sets forth facts 
relevant and sufficient to constitute an in- 
dictable crime” (sec. 5). (3) “ When in any 
indictment two or more persons are charged 
together with committing a crime, it shall 
not be necessary to allege that ‘ both and each 
| or one or other’ or that ‘all and each or one or 
more’ of them committed the crime; but such 
alternatives shall be implied in all such in- 
dictments ” (sec. 7). (4) Then follow a va- 
riety of sections providing that the words 
“guilty actor or act and part” (sec. 7), and 
“ wilfully, maliciously, wickedly,” etc. (sec. 8), 
shall, where necessary, be implied in all 
indictments, and giving the prosecutor lati- 
| tude as to time and place (sec. 10), quanti- 
ties, persons, things, or modes (sec. I1), 
and as to the description of persons, goods, 
buildings, money, and other property (secs. 
| 12-14). 

Macdonald, who went to the bench with 
the title of Lord Kingsburgh, is making an 
excellent Lord Justice Clerk. He is digni- 
fied, painstaking, and courteous. His know- 

| ledge is wide if not profound. But his chief 
characteristic is clearness. ‘‘ After myself,” 
said an eminent Scotch advocate, now 
judge, ‘‘no man can put a case better than 
John Macdonald.” 
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THE SUPREME COURT OF NORTH CAROLINA. 


By WALTER CLARK. 


Ill. 


DWIN GODWIN READE was born at 
Mt. Tirzah, Person Co., N. C., Nov. 13, 


‘1812. His father, Robert R. Reade, died 


when the subject of this sketch was very 
young, leaving a widow and three young sons 
with small means. In early life he aided to 
support the family by work on the farm, in 
the carriage, and blacksmith shop, and in the 
tanyard. At eighteen years of age he started 
out to procure an education. As soon as he 
had made sufficient progress he entered the 
Academy of Rev. Alex. Wilson, and paid fon 
his own preparation for college by teaching~ 
the younger boys the rudiments he had him- 
self so recently learned; but instead of en- 
tering college he read law in 1833 under 
himself at home by studying. the law books 
which a retired lawyer kindly loaned him. 
He received license to practise in 1835. Pre- 
vious to that, at the June term of the court, 
when, according to the custom of the times, 


the candidates announced themselves, he | 


astonished every one by declaring himself a 
Whig candidate for the legislature, and in a 
well-prepared speech arraigned the adminis- 
tration of President Jackson. This was cer- 
tainly bold, as at the last election there had 
been but eleven anti-Jackson votes cast in the 
county. He made such an effective canvass 
that he was beaten by only one hundred 
votes. He at once attained prominence, and 
his rise at the bar was rapid. In 1855 he 
was nominated without solicitation Whig can- 
didate for Congress against Hon. John Kerr, 
one of the finest orators in the State, and 
after a brilliant canvass was elected. He 
declined to be a candidate for re-election. 
In 1863 he was appointed by Governor Vance 
Confederate States Senator, and at the expi- 
ration of the appointment he was in the same 
year (1863) elected Judge ‘of the Superior 
72 





Court. When all offices were declared va- 
cant in 1865, he was re-appointed by the 
Governor provisionally, and served as such 
till elected by the legislature Judge of the 
Supreme Court, to succeed Judge Manly. In 
1866 and again in 1867 he was elected 
Grand Master of Masons. In 1868, when, 
by the terms of the new Constitution, the 
judges were to be chosen by the people, 
Judge Reade, like Chief-Justice Pearson, was 
nominated by both the Democratic and Re- 
publican parties, and was elected without 
opposition. He filled the duties of that of- 
fice till the expiration of his term, Jan. 1, 
1879. He was then elected President of the 
Raleigh National Bank, which was somewhat 
embarrassed. Like Chief-Justice Ruffin un- 
der similar circumstances, he speedily re- 
deemed the credit of the bank. He remains 
to-day its efficient head. He was chosen 
almost unanimously a delegate to the State 
Convention of 1865, and was elected its Pres- 
ident by acclamation. This was the Con- 
vention called to readjust our relations with 
the Federal Government. On taking the 
chair Judge Reade made a memorable ad- 
dress beginning: “We are going home,” 
which attracted wide attention. With the 
exception of one term in Congress, Judge 
Reade has never taken an active part in 
politics. On Mr. Lincoln’s election Hon. 
Jno. A. Gilmer, then in Congress from North 
Carolina, wrote to Judge Reade at the instance 
of Mr. Seward, to know whether he would ac- 
cept a seat in the Cabinet. This he declined, 
but strongly urged Mr. Gilmer to accept. 

It is said of him when in his prime that 
in the history of the State he never had his 
superior as an advocate before a jury. He 
speaks with such logic and simplicity as to 
give eloquence and fervor to his speeches, 
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which persuade and convince. His methods 
sat the bar are fitly described in the following 
extract from his address before the State Bar 
Association since his retirement from the 
bench, in which, after speaking of his fre- 


quently sitting up all night to prepare a case | 
for trial, and his contempt for counsel who | 


pleaded lack of preparation, and his indul- 
gence to the opposite side before trial when- 
ever not to the prej- 
udice of his own cli- 
ent, he says: “ My 
practice was to allow 
a brother to supply 
defects, correct errors, 
and do almost any- 
thing he desired to 
do in fixing up his 
case before trial; but 
when the trial com- 
menced and swords 
were drawn, I threw 
away the scabbard and 
fought for a funeral.” 
He was a caustic and 
trenchant writer. 
Many of his articles 
and addresses have 
been published in 
pamphlet form, and 
merit preservation by 
being collected and 
published as a volume. 

He sat on the Su- 
preme bench thirteen 
years. His opinions are usually short, al- 
ways terse and clear. They are to be found 
in the nineteen volumes from 61 N. C. to 79 
N.C. inclusive. Among his opinions may be 
noted : Wood v. Sawyer, 61 N. C. 251, the 
famous Johnston Will case in which the 
ablest counsel summoned from all parts of 
the State appeared, and in which was involved 
the validity of the will of James C. Johnston, 
disposing of the largest estate in North 
Carolina. The case was tried below by Chief- 
Justice Merrimon, then upon the Superior 
Court bench, and the opinion affirming the 
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judgment on appeal is by Judge Reade. The 
issue was the sanity of the testator. Graham, 
Bragg, Vance, and Eaton appeared for the 
caveators; and Moore, Smith, Heath, Gil- 
liam, Conigland, Phillips, and Battle contra. 
Such an array of legal talents was never be- 
fore or since, in the history of this State, 
assembled in one case. In the well-known 


| cases of Jacobs v. Smallwood, 63 N. C. 112, 


Hill v. Kesler, 63 N.C. 
437, and others, he held 
that the Homestead 
exemption was valid 
against debts created 
prior to the adoption 
of the Homestead law. 
In one of these cases 
(Jacobs v. Smallwood), 
he says that the home- 
stead is secure to the 
owner against all 
comers, “from turret 
to foundation stone.” 
This ruling was after- 
wards reversed, how- 
ever, by the United 
States Supreme Court 
in Edwards v. Kear- 
sey,96 U.S. 595. In 
Sutton v. Askew, 66 
N. C. 172, it is held 
that the act restoring 
the common law right 
of dower does not 
apply to land acquired 
prior to the passage of the act. People ~. 
McKee, 68 N. C. 429, decides that the Gov- 
ernor, and not the legislature, has the power 
of appointment to office. State v. Jones, 
69 N. C. 16, rules that the court has no 
power to grant a rehearing in a criminal 
case. Green v. Castlebury, 70 N. C. 20, 
settled the practice as to trials by referees. 
State v. Parrott, 71 N. C. 311, held that 
any one has a right to tear down an ob- 
struction (here a railroad bridge) to the free 
navigation of a river. State v. Elwood, 73 
N. C. 189, holds that in trials for murder when 
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the killing is proven or admitted, malice be- 
ing implied, if the defendant fails to show any 
matter of excuse or mitigation, it is not error 
to tell the jury thatif they believe the evidence 
it is their duty to find the defendant guilty 
of murder. People v. Staton, 73 N. C. 546, 
decides that the clerk of a court appointed 
by ade facto judge, who is himself afterwards 
ousted by the courts, has a superior title to 
one appointed by the 
de jure judge after 
judgment in his favor 
and entrance into of- 
fice under it. In Lee 
v. Dunn, 73 N. C. 595, 
it is held that a re- 
quirement that a sher- 
iff shall produce a 
receipt for taxes ‘be- 
fore induction into of- 
fice for a second term 
is constitutional, and 
imposes no additional 
qualification for office. 
Grady v. Comm’rs, 74 
N. C. tor, held that 
the creation and al- 
teration of townships 
was left with the leg- 
islature. State v. Mil- 
ler, 75 N.C. 70, dis- 
cusses the statute of 
this State forbidding 
the judges of the trial 
courts from limiting 
counsel as to the length of their speeches.! 


1 From the remotest time and in all countries one of 
the recognized duties of the judge has been to economize 
the time of the courts in all proper respects including a 
due supervision of the length of argument by counsel. 
Iowa and North Carolina are the only States which have 
departed from this rule by statutes which forbid the trial 
judge from limiting either the number or length of 
speeches. In Iowa a legal journal says (possibly jocu- 
larly) that when counsel begin the argument, the judge 
goes off to a game of billiards. It may be doubted if the 
innovation has been of any good effect in North Carolina; 
for judges have never been prone to restrict argument un- 
duly, while the existence of the power and duty, in proper 
cases, to do so prevented abuse. The statute has been 
thought by some to lengthen materially the terms and ex- 
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In State v. Overton, 77 N. C. 485, it is held 
that a defendant in a criminal action has no 
constitutional right to be present in the Su- 
preme Court on the argument of his appeal. 
State v. Hoskins, 77 N. C. 530, decides that 
a revenue officer indicted for an offence 
committed under color of his office has a 
right to remove the action into the Federal 
court. Perry v. Shepherd, 78 N. C. 83, dis- 
cusses the writ of 
Prohibition. State v. 
Driver, 78 N.C. 423, 
discusses “ excessive 
punishment,” and is 
a. case that once at- 
tracted _ considerable 
attention. Holiday v. 
McMillan, 79 N. C. 
315, considers the sep- 
arate estates of mar- 
ried women. In a 
“Note to the Profes- | 
sion,” 68 N. C. 133, 
Judge Reade recom- 
mends sending up on 
appeal only so much of 
the record as is really 
necessary, and Pear- 
son, C. J.,does the same 
in a note on page 166 
of the same volume. 
Judge Reade’s first 
wife was Miss Emily 
Moore, of the family 
of General Moore (of 
Revolutionary fame) and of Bishop Moore. 
She died in 1871, and he subsequently 
married Mrs. Mary E. Parmelee, widow of 
Benjamin J. Parmelee, of Washington, N. C. 
Judge Reade has no children by either mar- 
riage. He is a consistent member of the 
Presbyterian church, which he joined early 
in life, and of which he has been a ruling 


pense of our courts without corresponding benefit. It is 
certain that there is now greater opportunity for abuse, as 
the lawyer is not responsible to the public for the conduct 
of the court as the judge was. The statute, however, 
does not extend to the Supreme Court, which is protected 
by the Constitution from legislative interference. 
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elder more than thirty-five years. He is 
, charitable and unostentatious. He has risen 
by his own exertions, and by dint of talent 
and a determination to succeed. 

The bench elected to go into office at the 
end of Judge Reade’s term was Democratic, 
and reduced by constitutional amendment to 
three in number. He was succeeded by 
Judge Thomas S. Ashe. 

William Blount Rod- 
man was born at Wash- 
ington, N.C., June 29, 
1817. The founder | 
of the Rodman family 
was John Rodman, a | 
Quaker, who went 
from Ireland to Barba- 
does in 1686. His 
sons emigrated to | 
Rhode Island. Judge 
Rodman’s father was | 
a native of New York. 
He removed about 
1800 to this State, and 
married a daughter of 
John Gray Blount, to 
whose care Judge Rod- 
man was left by the 
early death of both his 
parents. He gradu- 
ated at the University 
with the first honors 
in 1836. He read law 
with Judge Gaston, 
and was licensed to 
practise in 1838. He soon acquired a large 
practice. Among numerous important cases 
in which he was of counsel, he appeared for 
the defendant in the famous trial of Geo. W. 
Carrowan for murder. He entered the war 
as captain of a company, and was in the battle 
of Newbern, 14 March, 1862, and went with 
Branch’s Brigade to Virginia as quartermas- 
ter. He was soon appointed, by President 
Davis, presiding officer of a military court, 
with the rank of colonel. He served in this 
capacity ‘ill the close of the war. His con- 
siderable estate was almost entirely destroyed 
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by the results of the great civil conflict, and 
he began life anew. 

He was elected to the Convention of 1868. 
Many of the most important provisions of 
the Constitution adopted by it are due to his 
pen or his active support. To him is espe- 
cially due the credit of the provision that the 
tax on $300 of property shall never exceed 
the tax on the poll. The object of this 
clause, known as the 
“ equation of taxation” 
clause, is apparent, and 
originated with him. 
It was not in any other 
State Constitution. 
Messrs. Rodman, 
Tourgee, and Victor 
Barringer were . the 
Commissioners who 
prepared and reported 
to the legislature our 
present Code of Civil 
Procedure. Judge 
Rodman also prepared 
a Code of Criminal 
Law and Procedure. 
Unfortunately this lat- 
ter was not adopted. 
He also drafted the 
Landlord and Tenant 
Act, the Act concern- 
ing Marriages, and the 
Drainage of Swamp- 
lands Act, and many 
others. In 1868 he 
was elected by the people a Justice of the new 
Supreme Court. His opinions will be found 
in seventeen volumes, 63 N. C. to 79 N. C. 
inclusive. The judicial term of office is 
eight years, but it was held (Loftin v. Sowers, 
65 N. C. 251, and opinion 64 N. C. 785) that 
the term of the judges first elected ran for 
eight years after the next general election, 
which was two years after the adoption of 
the Constitution. The effect was to make 
the term of the judges first elected ten years. 
Judge Rodman served the full term of ten 
years, which expired Jan. 1, 1879. He and 
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Judge Reade were the only two of the five 
judges elected in 1868 who served till the end 
of their terms. 

Judge Rodman was one of the best read 
men who have sat upon our Supreme Court. 
He wrote a large number of most important 
opinions while on the bench. These are too 
numerous to be all referred to. As speci- 
mens of his style and modes of thought, the 
following may _ be 
noted: Robbins ex 
parte, 63 N.C. 300, as 
to the law of contempt. 
It is there held that 
the court can tax the 
costs of a case against 
counsel who has been 
guilty of gross negli- 
gence. Hyman vz. 
Devereux, 63 N. C. 
624, decides that if a 
bond secured by mort- 
gage be renewed, the 
new bond retains the 
same security. Nor- 
fleet v. Cromwell, 64 
N. C. 1, is an instruc- 
tive opinion upon cov- 
enants running with 
the land. McConnell 
v. McConnell, 64 N.C. 
342, gives the history 
of the doctrine of color 
of title in North Caro- 
lina. Simmons v. Wil- 
son, 66 N. C. 336, denies the right of county 
commissioners to levy a tax exceeding double 
the State tax, except for a special purpose and 
when authorized by the legislature. Pullen 
v. Comm'rs, 66 N. C. 361, holds the right of 
taxation is unlimited, except as prescribed by 
the Constitution. In Turner v. R. R., 70 
N. C. 1, the decision is that when a free pass 
for life is given to one by vote of the stock- 
holders, the pass is a mere license which the 
company may revoke at their pleasure. Pip- 
pen v. Wesson, 74 N. C. 437, holds that a 
married woman has no power to contract 
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a debt, or enter into an executory contract, 
even with the written consent of her hus- 
band, unless her separate estate is charged 
with it, either expressly or impliedly, by its 
being for her benefit. London v. Headen, 
76 N. C. 72, is an unusual case, net likely to 
occur often, since it enforces the collection 
of a penalty against a party for refusing an 
office. Warlick v. White, 76 N.C. 172, isas 
to the legitimacy of 
children born in wed- 
lock, and the right to 
exhibit the child to the 
jury. Branchv.R. R., 
77 N.C. 347, is an in- 
structive opinion upon 
the exercise of the po- 
lice power of the State 
over common carriers, 
and the mode of com- 
puting time in penal 
statutes. In Miller v. 
Miller, 78 N.C. 102, 
an action for divorce, 
his opinion received at 
the time some adverse 
criticism, caused prob- 
ably even more by the 
tone of the opinion 
than by the conclusion 
he reached. In Lon- 
don v. Wilmington, 78 
N. C. 109, and Gatlin 
v. Tarboro, Ib. 119, is 
discussed the matter 
of town taxation. In Oldham v. Kerchner, 
79 N. C. 106, and Lewis v. Rountree, Ib. 
122, very full consideration is given the 
rules as to the measure of damages. State 
v. Swepson, 79 N. C. 632, holds that a ver- 
dict of not guilty procured by the fraud or 
trick of the defendant is a nullity, and the 
defendant can again be put on trial for the 
same offence. 

Judge Rodman has always been a stu- 
dent. His opinions are valuable and’ in- 
structive. He spent the greater part of a 
long life — 
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“ Mastering the lawless science of our law, 
That codeless myriad of precedent, 
That wilderness of single instances.” 


The profession and the public are indebted 
to him for his valuable aid in introducing the 
reformed system of practice and for many 
useful statutes. He still lives at Washington, 
N. C., and practises law in partnership with 
his son. 

In 1858 he married 
Camilla, daughter of 
Wiley Croom of Ala- 
bama. She died in 
1887, leaving six chil- 
dren, one of whom, 
Capt. W. B. Rodman, 
Jr., is a prominent 
lawyer of Washing- 
ton, N.C. 

The Democratic 
party in 1878 having 
elected its nominees 
for the bench, Judge 
Rodman retired at the 
end of his term, Jan. 1, 
1879, and was _ suc- 
ceeded by John H. 
Dillard. 

Robert Paine Dick 
was born at Greens- 
boro, N. C., Oct. 5, 
1823. His father, 
Hon. John M. Dick, 
was Judge of the Su- 
perior Court nearly 








thirty years, from 1832 till his death, in | 


October, 1861. 
Judge Robert P. Dick graduated at the 
University of North Carolina in 1843 with dis- 


tinction. He read law with his father, and was | 


admitted to the bar in 1845. 
States District Attorney for North Carolina 
from 1853 till the acceptance of his resignation 
in April, 1861. He was a candidate for elector 
on the Douglas ticket in 1860. He was a mem- 
ber of the State Convention of 1861, and 
signed the Ordinance of Secession. 


State Senator from Guilford, 1864-65. In 


He was United | 


. SMITH. 


May, 1865, he was appointed by President 
Johnson United States District Judge for 
North Carolina, but resigned in two months 
and before qualifying, being unable to take the 
“jron-clad”” oath. In March, 1867, he wasa 
member of the Convention that organized the 
Republican party in this State, and in April, 
1868, he was elected Justice of the Supreme 
Court. In June, 1872, he resigned, after a 
service of four years, 
upon his appointment 
by President Grant as 
United States District 
Judge for the newly 
created Western Dis- 
trict of North Caro- 
lina, which position he 
still fills. 

His opinions will be 
found in four volumes, 
from 63 N. C. to 67 
N.C. inclusive. They 
are well written, as 
have also been his 
opinions upon _ the 
United States District 
Court. He is fond of 
literature, and is prob- 
ably the best biblical 
scholar in the State. 
He has delivered sev- 
eral admirable ad- 
dresses on literary oc- 
casions which have 
been published in 
pamphlet form. He married, in 1848, Miss 
Mary Adams of Virginia. A daughter of his 
married the eldest son of Hon. Stephen A. 
Douglas. 

Judge Dick is a pleasing speaker and 
writer. He has for years been a ruling elder 


| in the Presbyterian church and a Sunday- 


school superintendent. He is very courteous 
and agreeable in his manners. He has a 


| large circle of friends and no enemies. 


Upon his resignation from the Supreme 


He was | Court, his colleague, Judge Settle, who was 


elected with him in 1868 but who had re- 
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signed in 1871, was appointed to succeed 
him. 

Thomas Settle was born in Rockingham 
County, Jan. 23, 1831. His father, Thomas 
Settle, was Member of Congress 1817-21, 
Speaker of the House of Commons in the 
State Legislature 1827-28, and Judge of the 
Superior Court for nearly a quarter of a cen- 
tury, from 1832 till his resignation in 1854. 

The subject of this 
sketch graduated at 
the State University 
in 1850 in the same 
class with John Man- 
ning and Prof. W. C. 
Kerr. Among his 
college mates were 
United States Sena- 
tors Ransom and Pool, 
Governor Scales, Gen- 
erals Pettigrew and 
Bryan Grimes, Dr. E. 
Burke Haywood, Pres- 
ident Battle of the 
University, Rev. Dr. 
Thomas E. Skinner, 
Major RufusS. Tucker, 
Oliver H. Dockery, 
Seaton Gales, Peter M. 
Hale, David M. Carter, 
Francis E. Shober, 
and many others who 
have since achieved 
prominence. He read 
law with Judge Pear- 
son, with whom he afterwards sat on the Su- 
preme Court, and was licensed to practise in 
1854. He was a member of the legislature 
from 1854 to 1859, and was elected Speaker of 
the House in 1858. He was chosen elector 
in 1856 on the Buchanan ticket. In 1860 he 
was a supporter of Stephen A. Douglas, who 
had married his kinswoman. He entered 
the war in 1861 as captain of a company 
in the Third N. C. Regiment. At the end of 
twelve months’ service he resigned, was 
elected Solicitor of his district, and served 
almost continuously till 1868. He was a 
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member of the Convention of 1865; also a 
member of the State Senate of 1865-66, and 
was elected its President. In April, 1868, he 
was elected a Justice of the Supreme Court. 
He resigned after his appointment as minis- 
ter to Peru, Feb. 18, 1871, and was succeeded 
by Hon. Nathaniel Boyden. 

Judge Settle returned from Peru in 1872, 
was President of the National Convention of 
that year, which nomi- 
nated Grant for a sec- 
ond term, and a can- 
didate for Congress 
against Gen. J. M. 
Leach, by whom he 
was defeated by a nar- 
row majority. Judge 
Dick having resigned, 
‘Judge Settle was, Dec. 
5,1872, reappointed to 
the Supreme Court by 
Governor Caldwell, 
and served till 1876. 
Upon his nomination 
that year as Republi- 
can candidate for Gov- 
ernor against Vance, 
he resigned and en- 
tered the canvass, 
which was one of the 
most notable ever 
known in the State. 
It was conceded that 
each party had named 
its strongest man. 
Vance was elected by 13,000 majority. 
Jan. 30, 1877, Judge Settle was appointed 
United States District Judge for the Dis- 
trict of Fiorida. He held that office till his 
death, which occurred Dec. 1, 1888, in the 
fifty-eighth year of his age. 

He married the daughter of Tyre Glenn. 
His son, Thomas Settle, has been for six 
years the very efficient Solicitor of the Ninth 
Judicial District, and was the Republican 
candidate for Congress in his district at the 
recent election. One sister of Judge Settle 
married the Democratic Governor and United 
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States Senator, David S. Reid; and another 
was the wife of Hon. O. H. Dockery, the 
Republican candidate for Governor in 1888. 
His brother, Col. David Settle, is a leading 
Democrat. 

Judge Settle’s opinions, when first upon the 
bench, will be found in 63, 64, and 65 N. C., 
and, during his second occupancy of the 
bench, in 68 N. C. to 75 N.C. inclusive. His 
opinions are generally short. His bias was 
for political, not judicial life. He merely 
“bivouacked in the Supreme Court in his 
march from one political position to an- 
other ;” but he was a man of unquestioned 


ability, and had he turned his attention to | 
law exclusively, he would have ranked higher | 
| resignation Judge Settle was succeeded by 


as a judge. Among his opinions may be 


noted State v. House, N. C. 315, upon the | 
State v. 


larceny of animals fere nature. 
Linkhaw, 69 N. C. 214, is a singular case. 
The defendant had a peculiar manner of sing- 
ing which convulsed the congregation with 


laughter ; but as it was found as a fact that | 


he sang bona fide, and the best he could, | 
| soldier, who died in 1857, aged ninety-four. 


the court held that he was not indictable 


under the act for disturbing a religious con- | 


gregation. The opinion is serious and short. 
It is a distinct loss to the world that it could 
not have been written by Irving Browne or 
Seymour D. Thompson. State v. Oliver, 70 


N. C. 60, overrules the old doctrine that a | 


man had a right to whip his wife (if he could) 
provided he used a switch no larger than his 
thumb, and gallantly holds that he has no 
right to chastise her at all. 

State v. Collins, 70 N. C. 241, holds that 
the judge, being responsible for the conduct 
of the court over which he presides, has had, 
from immemorial time, the power (though 
rarely exercised ) to guard against a waste of 
time by speeches of counsel of inordinate 
length. This decision, however, gave rise to 
the act of assembly depriving judges of con- 
trol over the time of the courts in that 
respect. In Wilmington v. Yopp, 71 N.C., 
it is held that the commissioners of a town 
have the right to assess the cost of paving 
the sidewalks of a street upon the owners of 
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the abutting property. State v. R. DR. R., 
holds that the legislature had no power to 
prohibit a change of gauge by a railroad cor- 
poration. Since the subsequent decisions of 
the United States Supreme Court in the 
“Granger ’’-and other cases, that the legisla- 
ture has supervisory and police powers over 
all corporations, this decision would now 
hardly be considered authority. But the 
subject at that time was ferra incognita. As 
it was, Judge Rodman did not sit, Judge 
Bynum dissented, and it was always under- 
stood that Chief-Justice Pearson was duéi- 
tante. Skinner v Hettrick, 73 N.C. 53, is 
an interesting discussion of the right of fish- 
ery in navigable waters. Upon his second 


William T. Faircloth. 

Nathaniel Boyden was born in Conway, 
Mass., Aug. 16, 1796. He was a soldier in 
the War of 1812. He entered Williams Col- 
1817. He went thence to Union 
College, New York, where he graduated in 
July, 1821. His father was a Revolutionary 


Judge Boyden came to Guilford County, N. C., 
in 1822. He was admitted to the bar in De- 
cember, 1823, and settled in Stokes County, 
near Germantown. In 1832 he removed to 
Surry, which county he represented in the 
House of Commons in 1838 and again in 
1840. In 1842 he removed to Salisbury, 
where he resided till his death. He repre- 
sented Rowan County in the State Senate in 
1844, and in 1847 he was elected a member 
of the Thirtieth Congress. He declined a re- 
election, and continued in practice at the bar 
till raised to the bench. He attended forty- 
eight courts each year, and practised regu- 
larly in twelve counties. He was a member 
of the State Convention of 1865, and in 1868 
was elected as a Republican to the Fortieth 
Congress. Upon Judge Settle’s first resigna- 
tion, he was appointed by Governor Caldwell, 
in May, 1871, to the Supreme Court. He 
was then in his seventy-fifth year. He died at 
Salisbury, Nov. 5, 1873, having served on the 
bench two years and a half. His opinions 
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will be found in five volumes, 65 to 69 N. C. 
inclusive. He was a very successful practi- 
tioner. 
have been especially useful on questions of 
practice. 


While on the bench he was said to | 


He was a good lawyer, possessed | 


a strong and cultivated mind, and was en- 
dowed with an extraordinary memory. Many | 


of his opinions might be cited with profit. 
A fair specimen of his style, and his prac- 
tical turn of mind will 
be found in Horton v. 
Green, 66 N. C. 596, 
which was an action 
for deceit and false 
warranty in the sale 
of a mule. 

-He married in 1825, 
in Stokes County, 
Miss Ruth Martin, by 
whom he had several 
children, but left sur- 
viving him only two, 
N. A. Boyden of Yad- 
kinand Jno. A. Boyden 
of Salisbury. After 
her death he married 
in December, 1845, 
Mrs. Jane Mitchell, 
widow of Dr. Louico 
Mitchell, daughter of 
Hon. Archibald Hen- 
derson and niece of 
Chief-Justice Leonard 
Henderson. By her 
he left one son, A. H. 
Boyden, one of the most prominent and pop- 
ular citizens of Salisbury. In 1873 Judge 
Boyden attended the Commencement at 
Union College, being the fifty-second anni- 
versary of his graduation, and found only one 
person who had been at college with him. 

Judge Boyden was succeeded by William 
P. Bynum. 

William Preston Bynum was born June 20, 
1820, in Stokes County, N. C. He gradua- 
ted at Davidson College, with the highest 
honors, in 1843. He read law with Judge 
Pearson, with whom he afterwards sat on 
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| They are clear, strong, and able. 


the Supreme Court, and was admitted to 
the bar in 1844. His license was the last 
one signed by the lamented Gaston, who died: 
so suddenly. He located in Rutherfordton, 
but after his marriage removed to Lincoln- 
ton. In 1861: he was appointed by Gover- 
nor Ellis Lieutenant-Colonel of the second 
N. C. Regiment. His future associate on 
the Supreme Court, Judge Faircloth, was 
Quartermaster of this 
regiment ; and _ the 
Major was the future 
General and Judge W. 
R. Cox. Judge By- 
num was in the battles 
around Richmond and 
at the first battle of 
Fredericksburg. Af- 
ter the death of Col- 
onel Tew, he became 
Colonel. Early in 1863 
he was elected Solici- 
torand returned home. 
He continued in this 
position for eleven 
years, and until pro- 
moted to the Supreme 
Court. Hewasamem- 
ber of the State Con- 
vention of 1865, and 
State Senator 1865-66, 
by which body he was 
elected Solicitor. He 
was appointed by Gov- 
ernor Caldwell, Nov. 
20, 1873, to the Supreme Court bench to fill the 
vacancy caused by the death of Judge Boy- 
den, and occupied the post till the expiration 
of his term, Jan. 6, 1879. He then settled 
in Charlotte to practise law ; but being a man 
of means, has paid no great attention to busi- 
ness. His opinions are to be found in 70 
N. C. to 79 N. C. inclusive, — nine volumes. 
He has a 
vigorous mind, was a capital judge, and 
thoroughly impartial. He wrote many ex- 
cellent opinions. The following may be 
quoted as specimens : Armfield v. Brown, 70 
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N. C. 27, which holds that if a reference is 
compulsory the objecting party is entitled 
notwithstanding to a jury trial of the issues 
arising on the pleadings, — a/zter if the refer- 
ence is by consent. In re Schenck, 74 N. C. 
607, holds that the writ of Habeas Corpus does 
not lie for one imprisoned by the final judg- 
ment of a court of competent jurisdiction, 
even where the judgment is erroneous. The 
remedy is by certiorart. 
If such plain provi- 
sions of law were not 
overlooked, we should 
not have the scandal 
of subordinate Federal 
judges using the writ 
of Habeas Corpus to 
bring before them- 
selves cases which 
should regularly go up 
to the United States 
Supreme Court by 
writ of error to the 
highest State court. 
Huffman v. Click, 77 
N. C. 55, holds that 
medical books are not 
admissible in evidence, 
and that counsel can- 
not read extracts from 
them as part of his 
speech, — a/iter as to 
books upon the “ ex- 
act sciences.” State 
v. Turpin holds that in 
a trial for murder the character of the de- 
ceased for violence is competent if there is 
evidence tending to prove self-defence, or if 
the evidence is circumstantial and the nature 
of the transaction is in doubt. This sus- 
tained the dissenting opinion of Battle, J., in 
State v. Barfield, and is now held settled law. 
State v. Morris, 77 N. C. 512, discusses the 
right of the legislature to repeal or modify 
charters and to revoke licenses. Citizen’s 
National Bank v. Green, 78 N.C. 247, holds 
that the income from the homestead and 
personal property exemption and the natural 
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increase of the latter are not exempt from 
execution. Doggett v R. R., 78 N. C. 305, 
is an interesting discussion of negligence 
and damages therefor, when proximate and 
when remote. Mizell v. Simmons, 79 N. C. 
182, is an instructive case upon boundary, 
course, distances, and description of land. 
Manning v. Manning, 79 N. C. 293 and 300, 
is an action of ejectment brought by the 
wife against her hus- 
band. The questions 
involved are novel, 
and the opinion shows 
careful consideration 
of the subject. 
Judge Bynum mar- 
ried the sister of Judge 
W. M. Shipp, and is 
uncle to Judge Jno. 
Gray Bynum, both of 
the Superior Court 
bench. He isa near 
relative of Senator 
Wade Hampton. His 
elder brother was John 
Gray Bynum, whose 
widow married Chief- 
Justice Pearson. He 
has one son, Rev. W. 
S. Bynum, of the Epis- 
copal church. Judge 
Bynum had no suc- 
cessor to the seat he 
filled, as at the expi- 
ration of his term the 


| constitutional amendment went into effect 





reducing the Supreme Court judges to threc 
in number. 

William Turner Faircloth was born in 
Edgecombe County, N.C., Jan. 8, 1829. He 
graduated at Wake Forest College, 1854, 
with distinction. His means being limited, 
he taught school in vacation, and thus 


| earned a large part of the means to pay his 


| 
| 
| 


expenses at college. He studied law with 
Judge Pearson, and was admitted to practice 
Jan. 1, 1856, and was almost immediately 
elected County Solicitor. In May, 1856, he 
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removed to Goldsboro, where he has ever 
since resided. During the war he was Quar- 
termaster of the Second North Carolina 
Regiment ; Louis Hilliard, afterwards a judge 
of the Superior Court, being Commissary. 
His future associate on the Supreme Court, 
Judge Bynum, and Judge W. R. Cox of the 
Superior Court, were field officers in the 
same regiment. He served the whole war, 
and was at the surren- 
der at Appomattox. 
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His opinions will be found in five volumes, 
from 76 N. C. to 79 N.C. inclusive. There 
may be noted State v. Brooks, 76 N. C. 1, 
which holds that carnal knowledge of a mar- 
ried woman obtained by fraud in personating 
her husband does not amount torape. State 
v. Smith, 77 N.C. 488, decides that the 
burden being on the def ndant, on a trial for 
murder, to show mitigating circumstances, 
if the jury are left in 
doubt as to the matters 





He was a member of 
the Convention of 
1865, and also of the 
legislature of 1865-66. 
By this legislature he 
was elected Solicitor, 
and filled the position 
till all offices were de- 
clared vacant in 1868. 
He was a member of 
the State Convention 
of 1875, together with 
Justices Avery and 
Shepherd, whoare now 
on the court. He was 
appointed by Governor 
Brogden, Nov. 18, 
1876, to fill the vacancy 
on the Supreme Court, 
caused by the second 
resignation of Judge 
Settle. He served till 
the expiration of his 
term, Jan.1,1879. He 
then returned to the practice of his profes- 
sion at Goldsboro, where he still resides. He 
canvassed the State in 1884, as candidate 
for Lieutenant-Governor on the Republican 
tickét, and in 1888 was the candidate of the 
same party for Justice of the Supreme Court, 
but was defeated with his party on both oc- 
casions. He is a member of the Baptist 
church, and a man of pure character and 
upright walk in life. Beginning with him- 
self, as his principal stock in trade, he has 
accumulated a handsome estate. He has 
been a successful lawyer. 


A. S. MERRIMON. 








alleged in extenuation, 
the verdict should find 
him guilty of murder. 
Hymans v. Dancy, 79 
N. C. 511, discusses 
excusable neglect up- 
on a motion to set 
aside a judgment upon 
that ground. State 
v. Barham, 79 N. C. 
646, is upon the re- 
quirements in an in- 
dictment for profane 
swearing. 

Judge Faircloth has 
been a director in the 
Wil. & Weldon and 
A.& N.C. R. Roads. 
He is also a trustee of 
Wake Forest College 
and of several other 
institutions. 

He married, in 1867, 
the daughter of the 
late Council Wooten, of Lenoir County, but 
has no children. 

At the end of his term of office the num- 
ber of Supreme Court Judges was reduced 
to three; hence, like Judge Bynum, he had 
no successor. The two senior Associate 
Justices were Reade and Rodman, who 
were succeeded by Justices Ashe and Dil- 
lard, and Chief-Justice Smith was elected his 
own successor. 

William Nathan Harrell Smith, sixth Chief- 
Justice, was born in Murfreesboro, N. C., 
Sept. 24, 1812. His father was a native of 
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Connecticut, a graduate of Yale, and a phy- | 


sician. He removed to this State in 1802, 
eand died in 1813. 

Judge Smith graduated at Yale in 1834, 
aud studied law at its law school. 
his college mates were Morrison R. Waite, 
the future Chief-Justice of the United States, 
Wm. M. Ewarts, since Secretary of State, 
Samuel J. Tilden, and Edwards Pierrepont, 
minister to England. He obtained license to 
practise law in North Carolina, but soon re- 


retained as one of his counsel. In 1872 
he removed to Raleigh, and entered into 
partnership with Hon. George V. Strong. 


| The law firm of Smith & Strong contin- 


Among | 


moved to Texas. After a stay of six months | 


he returned to this State. 


In 1840 he was | 


elected to the lower house of the legislature | 


from Hertford, and in 1848 to the State 
Senate. By the legislature of that year he 


was elected Solicitor for his district, and was | 


re-elected four years later, serving two full 
terms. In 1857 he was the Whig candidate 
for Congress against Henry M. Shaw, but 
was beaten by a few votes. In 1858 he was 
a candidate against the same competitor and 
was elected. Though this was his first term 


in Congress, he came within one vote of | 
being elected Speaker, and would have been 
chosen, it is said, had he agreed to appoint | 


E. Joy Morris, Chairman of the Committee 
on Ways and Means, in the interest of Pro- 
tection. His competitors for the Speaker- 


ship were Hon. John Sherman, Republican, , 


and Thomas S. Bocock, of Virginia, Demo- 


crat. Mr. Sherman having withdrawn, Mr. | 


Pennington, of New Jersey, was elected 
Speaker. 
Congress, and was present at the inaugura- 
tion of President Lincoln. He was elected 
to the Confederate States Congress, and 
served in it the entire period of the war 
(1861-65). In 1865-66 he was again a mem- 
ber of the State legislature; and the passage 
of the act to permit colored people to testify 
was due to him, as was also the enactment of 
Lord Denman’s act permitting parties in civil 
cases to be witnesses. 
to Norfolk, Va., to practise law. 


In 1870 he removed | 
Though all | 


Mr. Smith served out his term in | 


his life a political opponent of Governor | 
Holden, when the latter was by that legisla- | tional amendment the number of judges 
ture impeached and tried, Judge Smith was | was again increased to five, Jan. 1, 1889. 


ued for several years. Upon the death of 
Chief-Justice Pearson, Mr. Smith was ap- 
pointed, Jan. 14, 1878, by Governor Vance as 
Chief-Justice. This is the only instance in 
this State of a Chief-Justice being appointed 
who was not already one of the justices of 
the court. When Judge Smith was promoted 
directly from the bar to the chief place on 
the court, the four associate justices, though 
gentlemen of experience and learning, were 
all of the opposite political party to the ap- 
pointing power. He was elected by the 
people that fall for a term of eight years. 
In 1886 the bench, then consisting of Smith, 
Ashe, and Merrimon, were re-nominated and 
re-elected. Chief-Justice Smith and Judge 
Ashe were each at the time of their re-elec- 
tion in their seventy-fifth year. There is 
probably no other case of two out of three 
judges of the highest court of a State being 
re-elected at such age. No higher com- 
pliment could have been paid their efficiency, 
or been more expressive of the unwillingness 
of the people to make changes on that court. 
The term of office on the Supreme Court, 
which was previously for life, was changed by 
the Constitution of 1868 to aterm of eight 
years. But since the change there has been 
no instance of a judge of that court being de- 
feated for a renomination, and none has been 
defeated for re-election, except in 1878, when 
the bench passed from the Republican to the 
Democratic party. 

Judge Smith was an excellent advocate, 
a fluent speaker, a strong judge. Labor 
was a pleasure to him. Though for ten 
years of his service there were but three 
judges on the bench, the business of the 
court, representing the ultimate litigation 
of a million and three quarters of people, 
never got for aday in arrears. The work. 
however, was too heavy; and by constitu- 
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He did not long enjoy the relief afforded 
by this addition, but died Nov. 14, 1889. 
Owing to the vast increase of business with 
the growth of the State in population and 
wealth, the work done by Chief-Justice 
Smith and his two associates in these ten 
years of his service equals that done by the 
court during its first thirty years. The 
pages of the reports during these ten years 
exceed in number of 
pages, and contain far 
more cases in number, 
than the reports for 
the first thirty years 
from the organization 
of the court in 1818 
down to 1848. His 
opinions are to be 
found in 78 N. C. to 
104 N. C. inclusive, 
twenty-seven volumes. 

Among them may 
be noted the following: 
Overby v. Build. and 
Loan Asso., 80 N. C. 
56, which settled the 
law governing build- 
ing and loan associa- 
tions. Ruffin v. Har- 
rison, Ib. 208, which 
holds that when one is 
both administrator and 
guardian, upon clos- 
ing one trust the law 
transfers the liability 
to the other; but that until the first trust is 
closed the sureties on the bond for the dis- 
charge of that trust are still liable. Scar- 
borough v. Robinson, Ib. 409, decides that 
an act of the legislature is invalid until 
signed by the speakers; and though the 
journals may show that the bill passed each 
house the requisite number of times, the 
courts cannot by mandamus compel the 
speakers to sign it. In Washington Toll 
Bridge v. Commissioners of Beaufort, Ib. 
491, it is held (page 498) that though a 
contract made by a State with a corpora- 
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tion is protected by the United States Con- 
stitution, when the attempted contract is 
for an alienation of any of the “essential 
powers of government” it is inoperative 
and void. This same doctrine has been re- 
cently reaffirmed by the court in Alsbrook 
v. Railroad, 110 N. C. 137. Mowery v. 
Salisbury, 82 N. C. 175, holds that a town 
tax on dogs is valid. Lord v. Hardin, Ib. 
241, rules that church 
property cannot be 
subjected to payment 
of a pastor’s salary. 
N. C. Railroad Co. v. 
Alamance, Ib. 259, de- 
cides that a statute to 
collect taxes for past 
years is constitutional. 
Cain v. Commission- 
ers, 86 N. C. 8, up- 
holds the validity of 
the “no fence law” 
and of local assess- 
ments as distinct from 
taxation. This is af- 
firmed in many cases 
since, notably Com- 
missioners v. Commis- 
sioners, 92 N. C. 180. 
Hannon v. Grizzard, 
89 N.C. 115, discusses 
“residence” and 
“domicile” in con- 
nection with eligibility 
to office, and the same 
is considered in Lee v. Mosely, 1o1 N. C. 
311, in reference to the right of homestead. 
Ellison v. Raleigh, Ib. 125, and Doyle v. 
Raleigh, Ib. 132, discuss the right of a city 
council to deprive one of its members of 
his seat upon the ground of ineligibility, 
and the proper remedy. Stanly v. Railroad, 
Ib. 331, decides that in a suit against a cor- 
poration it need not be averred that it has 
been incorporated, and if that is disputed it 
should be done by answer. This is affirmed 
in Ramsay v. Railroad, 91 N. C. 418. Uni- 
versity v. Harrison, 90 N. C. 385, discusses 
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escheats, and the presumption of death from 
long absence. State v. McNinch, Ib. 695, 
rules that an officer making an arrest is not | 
liable for excessive force if used in good | 
faith and without malice. Churchill v. Ins. 
Co., 92 N. C. 485, holds that where a lawyer 
is to discharge a duty, not purely professional, 
he is merely an agent, and his neglect is the 





neglect of his client. This is followed in many 
cases, especially in 
Abrams v. Ins. Co., 93 
N. C. 60, and Finlay- 
son v. Accident Asso- 
ciation, 109 N. C. 196, 
and is involved in a 
more recent case which 
has been much dis- 
cussed by the profes- 
sion, — Williams v. 
Railroad, 110 N. C. 
466. Asheville v. As- 
‘ton, 92 N.C. 578, holds 
that the second story 
of a house, when held 
separately, may be re- 
covered in an action of 
ejectment. Williams 
v. Railroad, 93 N. C. 
42, decides that a 
common carrier is not 
bound by a bill of lad- 
ing issued by its 
agent, unless the goods 
are actually received 
for shipment, even 
though the bill has been transferred to a 
bona fide holder for value. Halstead v. 
Mullen, Ib. 252, draws the distinction be- 
tween a defective statement of a cause of 
action and a statement of a defective cause 
of action. Barksdale v. Commissioners, Ib. 
472, holds that though the Constitution re- 
quires the common schools to be kept open 
for four months, this will not authorize the 
exceeding of the limit imposed in another 
section of the Constitution upon the rate of 
taxation. Puitt v. Commissioners, 94 N. C. 
709, decided an act unconstitutional which 
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applied the poll tax collected on white 
people to the white schools and the poll tax 
from the colored race to the education of 
colored children. State v. Miller, 94 N. C., 
held that“a fine of $2,000 and thirty days 
in jail was not excessive punishment for 
keeping a gambling-house under the cir- 
cumstances of that case. After sundry at- 
tempts to evade this decision, the fine was 
eventually paid in full. 
Duke v. Brown, 96 
N. C. 127, is one of 
many cases holding 
that a majority of the 
qualified voters and 
not merely of those 
voting, is necessary to 
enable a municipal 
corporation to loan its 
credit. In Hannon 
v. Grizzard, 96 N. C. 
293, and s.c. 99 N. C. 
161, it is held that 
when the Commission- 
ers refuse to induct 
into office a person 
elected thereto upon 
the bona fide belief 
that he is ineligible, an 
actionagainst them for 
damages will not lie, 
although on a guo war- 
vanto it is adjudged 
that such person was 
entitled to the office. 
In re Griffin, 98 N. C. 225, holds that where 
an act punishable as a contempt is also a 
violation of the criminal law, an indictment 
will lie, notwithstanding the punishment im- 
posed for the contempt. State v. Thomas, 
Ib. 599, rules that where a defendant in a 
criminal action voluntarily becomes a wit- 
ness in his own behalf, he waives his privi- 
lege of refusing to answer questions which 
may tend to criminate him. Threadgill v. 
Commissioners, 99 N. C. 352, is a decision 
that counties are not liable for torts unless 
liability is imposed by statute. Hammond 
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v. Schiff, 100 N. C., is a discussion of the 
right of lateral support to a party wail. 
State v. Lyle, Ib. 497, discusses the rights 
of a town or city in condemning land for 
streets. State v. Cross and White, 101 
N. C. 770, is the well-known case against 
the Cashier and President of the State 
National Bank for forgery. DeBerry v. 
Nicholson, 102 N. C. 465, discusses the 
rights of the parties 
and the powers of the 
canvassing board in 

a contested election 
case. Edwards v. 
Dickson, Ib. 519, con- 
siders the status of an 
unregistered deed. 

Judge Smith mar- 
ried, Jan. 14, 1839, 
Miss Mary Olivia 
Wise, of Murfreesboro. 
He left two sons, 
William W., a general 
insurance agent, and 
E. Chambers Smith, a 
prominent lawyer and 
late Chairman of the 
Democratic State Ex- 
ecutive Committee, 
both of Raleigh. 
Judge Smith was a 
consistent member of 
the Presbyterian 
church, Hischaracter 
was spotless, his pa- 
triotism beyond question. 
the bounds of man’s appointed years, — 


WALTER 


‘¢ Life’s labors done, 
Serenely to his final rest he passed, 
While the soft memories of his virtues yet 
Linger like twilight hues, when the bright sun is 
set.” 


With the exception of Chief-Justices Ruf- 
fin and Pearson, he is deemed second to no 
judge who has sat upon the bench in North 
Carolina. Had he come to the post as early 
in life as they, and spent his career in devel- 





Having exceeded | 








oping his judicial qualifications, it may be 
doubted if he had not fully equalled them. 
No ability however great, no judicial qualifi- 
cation however striking, can make up for the 
lack of time and opportunity. He was in 
his sixty-sixth year when he first went upon 
the bench. 

For long years in varying positions he 
labored for the public weal. Never for an 
hour of that time 
did public confidence 
waver in his integrity 
or his entire capacity 
for the work assigned. 
And now “his memory 
like a slow fading twi- 
light long shall dwell 
in the minds and 
hearts of a people he 
served so faithfully 
and well.” 

He was succeeded 
as Chief-Justice by 
Hon. A. S. Merrimon. 

Thomas Samuel 
Ashe was born, July 
21, 1812, in that part 
of Orange County, 
N. C., which is now 
Alamance. He was 
a great-grandson of 
Judge Samuel Ashe, 
who has already been 
mentioned in _ these 
sketches as one of the 
three judges who constituted the entire ju- 
diciary of North Carolina from 1777 till 1795, 
when he became Governor of this State. 

The subject of this sketch graduated at 
the State University in 1832, in the same 
class with James C. Dobbin, Secretary of the 
Navy under Pierce, and United States ‘Sena- 
tor Thomas L. Clingman. He studied law 
under Chief-Justice Ruffin, and located at 
Wadesboro in 1836. In 1842 he was elected 
as a Whig to the lower house of the legisla- 
ture, and in 1854 to the State Senate. He 
was Solicitor of his judicial district from 
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1848 to 1852, and left an abiding recollec- 
tion of his faithfulness and ability among the 
people of that section. He was nominated 
for Congress in 1858, but declined the nomi- 
mation. During the war he was a member 
of the Confederate Congress from his district, 
and was then elected to the Confederate 
States Senate. In 1868, in “ Reconstruction 
days,” he was Democratic candidate for Gov- 
ernor, but was defeated 
by Governor Holden. 
In 1872 and 1874 he 
was elected to the 
United States Con- 
gress, and served upon 
the Judiciary Commit- 
tee. He was one of 
the committee of three 
which was examining 
James G. Blaine as to 
the Credit Mobilier 
when further exami- 
nation was stopped by 
Mr. Blaine’s_ illness. 
In 1876 he was elected 
a justice of the Su- 
preme Court of North 
Carolina, to succeed 
Judge Reade, and in 
1886 was nominated 
by acclamation and re- 
elected, being then in 
his seventy-fifth year. 

He was second to 
few men on the bench. 
He possessed excellent qualifications for a 
judge. But both ability and experience are 
necessary in creating a great judge. He 
was in his sixty-seventh year when he first 
went upon the bench. Judge Ashe’s opin- 
ions are good specimens of strong nervous 
English. His opinions are to be found in 
sixteen volumes, 80 N. C. to 95 inclusive. 
Among these may especially be read State 
v. Bowman, 80 N. C. 432, as to the con- 
struction of the constitutional provision in 
regard to the ridings of the judges; Whi- 
taker v. Smith, 81 N. C. 340, which holds 
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that an overseer is not entitled to file a 
laborer’s lien for his services; Taylor z. 
Harris, 82 N. C. 25, which construed the 
computation of time as to the services of a 
summons ten days before court. Tabor v. 
Ward, 83 N. C. 291, rules that retroactive 
laws involving no criminal element are not 
unconstitutional. Hester v. Roach, 84 N. C. 
251, is a construction of the Mill-dam Act. 
Wharton v. Moore, 84 
N. C. 479, is a dis- 
cussion of the doc- 
trine of betterments. 
Katzenstein v. R. R., 
Ib. 688, sustains the 
validity of the statute 
imposing a penalty up- 
on railroads for fail- 
ure to forward freight. 
State v. Knight, Ib. 
789, holds that indict- 
ments for the higher 
offences should not 
ordinarily be quashed, 
and has been recently 
cited with approval 
in State v. Skidmore, 
109 N. C. 795, and 
State v. Flowers, Ib. 
841. Wilmington vz. 
Macks, 86 N. C. 88, 
sustains the validity 
of a town tax upon 
lawyers. <Keeter v. 
R. R., 86 N. C. 346, 
rules that it is the duty of a railroad company 
to provide a sufficient number of cars for the 
prompt forwarding of all freight. The same 
doctrine has since been applied by the court 
to the furnishing of cars for passengers in 
Purcell v. R. R., 108 N. C. 414. The right 
to an order of restitution when a judgment 
is reversed is laid down in Boyett v. Vaughan, 
86 N. C. 725. Cumming v. Bloodworth, 
87 N. C. 83, holds that there can be 
no lien upon the homestead for materials 
furnished. Muller v. Commissioners, 89 
N. C. 171, defines the duties and powers 
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of county commissioners in granting license 
to retail liquor. Knight v. Houghtalling, 
94 N. C. 408, is a case in which the unusual 
“ Writ of Assistance” was granted. Hodges 
v. Williams, 95 N. C. 331, is an interesting 
case as to the rights of riparian owners. 

Judge Ashe was a fine specimen of man- 
hood. His days were, in the general opinion 
of the public, shortened by the excessive 
labor exacted of the Supreme Court, which 
during his entire occupancy of the office 
consisted of only three judges. 

He died at his home in Wadesboro, Feb. 
4, 1887, in the seventy-fifth year of his age. 
He married early in life Miss Burgwyn. He 
left one son, Samuel T. Ashe, a popular 
member of the bar, who lives at Durham; 
and several daughters, one of whom married 
James A. Lockhart, a lawyer of Wadesboro, 
who is one of the most prominent men in 
that section of the State; and another mar- 
ried Hon. Richard H. Battle, of Raleigh, 
who has been already mentioned. 

Judge Ashe was a model judge and a 
model man. In many particulars he very 
nearly resembles Gaston, his illustrious pre- 
decessor. Like him, he went late to the 
bench ; like him, he developed great judicial 
capacity; and like him, he left a character 
above reproach, and obtained a great and 
lasting popularity. The examples of both 
will live for good. 


“ Were a star quenched on high, 
For ages would its light 
Still travelling downward from the sky 
Shine on our mortal sight ; 


**So when a good man dies, 
For years beyond our ken 
The light he leaves behind him lies 
Upon the paths of men.” 


Judge Ashe was succeeded by Joseph 
J. Davis. 

John H. Dillard was born in Rockingham 
County, N. C., Nov. 29, 1819. He entered 
the University of North Carolina, but after 
a year and a half left on account of ill health. 
He afterwards entered William and Mary 

74 





College, and graduated at its law school in 
1840. He began the practice of law at 
Richmond, Va., then removed to Patrick 
Court House, Va., and became common- 
wealth’s attorney. In 1846 he returned to 
Rockingham County, N. C., and from 1848 
to 1861 he was a law partner of Judge 
Ruffin, who succeeded him, on the Supreme 
Court bench. In 1862 he entered the army, 
and served one year as captain of a company 
in the Forty-fifth North Carolina Regiment. 
In 1868 he removed to Greensboro, where he 
has ever since resided. For many years he 
was county attorney and clerk and master for 
Rockingham County. In 1878 he was elected 
to the Supreme Court, and began his labors 
Jan. 1, 1879, succeeding Judge Rodman. 
There being, as stated, only three judges then 
upon the bench, his health gave way under 
a conscientious effort to keep up with the 
mass of work devolved upon the court, and 
to the regret of every one he resigned, Feb.11, 
1881, after a service of a little more than two 
years. 

His opinions sustain his standing as one 
of the foremost lawyers in the State. 
They are to be found in four volumes, 80 
N.C. to 83 N.C. inclusive. Among them 
should be noted Riggan v. Green, 80 N. C. 
236, that a deed of alunatic is voidable, not 
void; since affirmed in Odom v. Riddick, 
104 N.C.515. Wright v. Hemphill, 81 N.C. 
33, as to the right to reassemble the jury 
to complete their verdict. Cobb v. O’Ha- 
gan, Ib. 293, lays down the duty of a client 
to give proper attention to his case, and not 
to leave the matter absolutely to his counsel, 
without further attention on his part. Jones 
v. Mial, 82 N. C. 252, that where the plain- 
tiff sues on a special contract, if he fails on 
that he may recover upon a quantum meruit 
without amendment of his complaint. This 
has since been followed in several cases, 
especially in Stokes v7. Taylor, 104 N.C. 
394- 

Judge Dillard married, in 1846, Miss Ann 
I. Martin, of Henry County, Va. He has 
several children. 
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Judge Dillard is very much loved. A 
large fine-looking man, with a large brain and 
kindly heart, he looks more like a bishop than 
alayman. He is unostentatious, 


‘* And as the greatest only are, 
In his simplicity sublime.” 


He is the only lawyer in North Carolina 
who does not appreciate how great a lawyer 
Judge Dillard is. For many years he and 
Judge Dick (of the United States District 
Court, and formerly of the North Carolina 
Supreme Court ) have maintained an excel- 
lent law school at Greensboro. He was suc- 
ceeded by Thomas Ruffin. 

Thomas Ruffin, the fourth son of Chief- 
Justice Thomas Ruffin, was born Sept. 21, 
1824, at Hillsboro. He was prepared for 
college by Samuel Smith, and one of his 
schoolmates was Judge Jno. H. Dillard, his 
lifelong friend. He graduated at the Uni- 
versity of North Carolina, in 1844, with hon- 
ors. Among his classmates were L. C. 
Edwards and Walter L. Steele, and among 
his college mates Gen. Rufus Barringer, 
Judges R. P. Dick, and Samuel J. Person. He 
read law under his father, and began practice 
at Yanceyville in 1846. In 1848 he removed 
to Wentworth, and formed a law partnership 
with Judge John H. Dillard. In 1850 he 
represented Rockingham County in the 
House of Commons. In 1856 he was elected 
Solicitor, and served till his resignation in 
March, 1860. He was an unusually strong 
prosecuting officer. He entered the army 
in 1861 as a captain in the Thirteenth North 
Carolina Regiment. In October, 1861, he was 
appointed by Governor Clark a Judge of the 
Superior Court, to fill the vacancy caused by 
the death of Judge John M. Dick. He rode 
the fall circuit. He then resigned, and re- 
turning to the army was, in March, 1862, pro- 
moted to be Lieutenant-Colonel of his regi- 
ment. He was wounded at the desperate 
battle of South Mountain, Md., Sept. 14, 1862, 
and resigned March 13, 1863. He displayed 


great courage, coolness, and capacity on the 
In the latter part of the war he 


battle-field. 








served as member of an Army Court in the 
Western Army. After the war he resumed 
practice at Graham, but in 1868 removed to 
Greensboro, and formed a law partnership with 
Judge Dillard and Jno. A. Gilmer, who after- 
wards became a Superior Court Judge. In 
December 1870, his health becoming seriaus- 
ly impaired, he abandoned the practice, and 
removed to Hillsboro, where he ever after re- 
sided. Fora while he was an insurance agent. 
His health being somewhat restored in 1875, 
he returned to the bar and formed a partner- 
ship with John W.Graham. Upon the resigna- 
tion of Judge Dillard, Feb. 11, 1881, he was 
appointed by Governor Jarvis to succeed him 
upon the Supreme Court. In 1882 he was 
nominated by the Democratic party to the 
same post, and elected. The labor of the 
court was too heavy for three judges, and, 
like Judge Dillard, he soon found that he 
could not remain on the bench and ive. He 
resigned, Sept. 23, 1883, after a service of 
two years and a half, and resumed the prac- 
tice of law with Hon. John W. Graham at 
Hillsboro. His opinions will be found in five 
volumes, 84 N. C. to 89 N. C. inclusive. 
They are a lasting monument to his industry 
and ability. Attention may well be called 
to the following: Muse v. Muse, 84 N. C..35, 
which holds that a husband in adivorce suit 
may be ordered to pay alimony out of the pro- 
ceeds of his labor when he owns no property. 
Wilson v. Seagle, Ib. 110, discusses the duty 
of an appellant in perfecting his appeal. Wal- 
lace v. Trustees, Ib. 164, hold that the cor- 
porate powers of a municipal corporation may 
be revoked, leaving the creditors to seek relief 
by an appeal to the legislature. Murrill vz. 
Murrill, Ib. 182, is one of many decisions hold- 
ing that a new action will not lie when the 
same end can be attained by a motion in the 
original cause. Long v. McLean, 88 N. C. 3, 
decides that the constitutional provision abol- 
ishing imprisonment for debt has no appli- 
cation to actions in tort. Bevers v. Park, 
Ib. 456, holds that the heir may plead the 
statute of limitation to a debt of his ancestor 
in a proceeding by the administrator to sell 
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land for assets to pay the debts. Syme v. 
Riddle, Ib. 463, rules that the husband is 
still entitled jure mariti to the services and 
earnings of the wife,and that this has not 
been altered by the constitution nor the 
“marriage act.” Dougherty v. Sprinkle, Ib. 
300, holds that a married woman cannot be 
sued before a justice of the peace upon any 
liability incurred during coverture. He was 
strong in his convictions, and clear and for- 
cible in his expression of his views. 

He had no superior as an advocate at the 
bar of North Carolina. In the legal tradi- 
tions of the State, he and Judge Reade — 
heretofore mentioned — stand as advocates 
facile principes. He was exceedingly cour- 
teous and winning in his manner; but when 
his duty or his interest required it, he could 
be a very thunderbolt. For some reason he 
never once sat for his portrait or photograph. 
Hence he is the only one of the judges an 
engraving of whom is not presented in these 


sketches. He married, early in life, Miss | 


Mary Cain, of Hillsboro, and left her surviv- 
ing him with three sons and a daughter. 
He died at Hillsboro, May 23, 1889. 


‘He gave his honors to the world again, 
His blessed part to Heaven, and slept in peace.” 


He was succeeded by A. S. Merrimon. 

Joseph John Davis was born, April 13, 
1828, in that part of Franklin County which 
is now in Vance. His grandfather, William 
Davis, was a soldier of the Revolution. He 
attended Wake Forest College one year, and 
subsequently went to the University of North 
Carolina, but did not graduate. He read law 
under Judge Battle, and was admitted to the 
bar in 1850, and located at Oxford, but three 
years later removed to Louisburg. In 1862 
he entered the army as Captain in the Forty- 
Seventh North Carolina Regiment. He was 
not one of those who, moved by ambition, 
went to “seek for glory in the smoky pur- 
lieus of the cannon’s mouth.” With him 
then, as always, the controlling motive was 
a high sense of duty to the people among 
whom Providence had cast his lot. He was 





captured in Pettigrew’s charge at Gettys- 
burg, July 3, 1863, and was a prisoner at 
Fort Delaware and Johnson’s Island till 
paroled just before the close of the war. 
After the war he began the practice of his 
profession at Louisburg, where he resided, 
henceforth till his death. He was elected to 
the legislature of 1866 from Franklin County. 
In 1874 he was elected a member of Con- 
gress from the Raleigh district, and served 
for six years. He then resumed the prac- 
tice of his profession till 1887, when upon 
the death of Judge Ashe, he was appointed 
by Governor Scales, February, 1887, to the 
vacancy upon the Supreme Court bench. In 
1888 he was nominated by the Democratic 
party and elected to the same post. The 
promotions to the Supreme bench in North 
Carolina, as elsewhere, have usually been 
from those who have seen service on the 
Superior Court bench. In the fifty years 
from the organization of the court till 1868 
Judge Gaston was the only exception. In 
1868, when the State passed into the control 
of a new political party, Judges Pearson and 
Reade only, out of the five elected to the 
Supreme Court, had served on the lower 
bench. When the State again passed back 
to the Democratic party in 1878, two of 
the three Supreme Court judges were taken 
from the bar. But since then all the judges 
of the Supreme Court have seen service 
on the Superior Court bench, excepting only 
Judges Davis and Burwell. 

His opinions will be found in fifteen vol- 
umes, 96 N. C. to 110 N. C. inclusive. 
During the last three years of his life his 
health was impaired, but he strove with 
fidelity to discharge the important trust con- 
fided to him. Among his opinions should 
be noted Hodge v. Powell, 96 N. C. 64, 
which holds that while a married woman 
cannot be estopped by a contract she will 
not be allowed to repudiate her acts, when to 
do so would permit her to perpetrate a fraud. 
Efland v. Efland, Ib. 488, which recognizes 
that when an equitable element is involved 
the Superior Court at term has jurisdiction 
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of a proceeding to assign dower. Cagle v. 
Parker, 97 N. C. 271, discusses the question 
* of easements and how they may be created. 
Hussey v. R. R., 98 N. C. 34, maintains that 
an action will lie against a corporation for 
torts such as slander, libel, and malicious 
prosecution. McCanless v. Flinchum, Ib. 
358, is a very full discussion of the home- 
stead. State v. Emery, Ib. 668, is one of 
many cases sustaining the widely recognized 
doctrine that on the trial of an indictment 
for retailing liquor without license, the bur- 
den is on the defendant to show a license. 
Smith v. R. R., 99 N. C. 241, is one of many 
cases in this State holding that if the facts 
be admitted or proved, what is negligence or 
contributory negligence is a question of law. 
Troy v. R. R., Ib. 298, lays down what is 
now the settled rule as to contributory negli- 
gence Foundry Co. v. Killian, Ib. 501, 
decides that unpaid balances on subscription 
to the capital stock of a company may be 
subjected to the payment of its debts. 
Michael v. Foil, too N. C. 178, considers 
the doctrine of privileged communication as 
applicable to lawyer and client. Goodman 
v. Sapp, 102 N. C. 477, holds that in civil 
cases the failure of a party to go upon the 
stand as a witness is the proper subject of 
comment whenever the circumstances are 
such as would make the non-introduction of 
any other witness the subject of comment. 
This has since been considered and re- 
affirmed in Hudson v. Jordan, 108 N. C. 10, 
and s. c. 110 N. C. 250. 

Judge Davis married, in October, 1852, 
Miss Catherine Shaw, of Louisburg, by 
whom he left several children. She died in 
1881; and in 1883 he married Miss Louisa 
Kittrell, who survives him. 

Judge Davis died at his home in Louis- 
burg, Aug. 7, 1892. No man ever more 
completely had the entire confidence of the 
people. His name was the synonym of 
candor, honesty, and singleness of purpose. 

For the last few months his life was per- 
ceptibly ebbing away, and when the end 
came, 





“ Night dews fall not more gently to the ground, 
Nor weary worn-out winds expire more soft.” 


His funeral was one of the most largely 
attended ever seen in his section, and every- 
thing betokened the love, esteem, and pre- 
found respect of the people among whom 
he had so long lived. He was succeeded by 
Judge James C. MacRae. 


THE PRESENT CourRT. 


These sketches were not intended to em- 
brace the present occupants of the bench. 
A sense of propriety forbids. 

The following bare data are taken from 
publications heretofore made. 

Augustus Summerfield Merrimon, the 
seventh Chief-Justice, was born in Transyl- 
vania County N. C., Sept. 15, 1830. In 1860 
he was elected to the House of Commons, 
and in 1861 he entered the army as Quarter- 
master, with the rank of Captain, but was 
soon elected Solicitor of his district, and 
served till the close of the war. He was 
elected a Judge of the Superior Court in 
1866, but resigned in August, 1867, rather 
than obey orders issued by military au- 
thority. He was nominated by the Demo- 
cratic party for Supreme Court judge in 
1868, but was defeated with his ticket. He 
was the Democratic candidate for Governor 
in 1872, and was again defeated; but the 
legislature that winter elected him to the 
United States Senate, and he served 1873- 
79. Upon the resignation of Judge Ruffin 
he was appointed by Governor Jarvis, 
Sept. 29, 1883, to succeed him as Associ- 
ate Justice of the Supreme Court, and at the 
next general election he was elected by the 
people. Upon the death of Chief-Justice 
Smith he was appointed by Governor Fowle, 
Nov. 16, 1889, to succeed him, and was 
elected by the people in 1890. His opin- 
ions begin in the 89 N. C? 

James Edward Shepherd was born in 
Nansemond County, Va., July 26, 1846. 

1 Chief-Justice Merrimon died since the above was put 


in type, at his home in Raleigh, N. C., Nov. 14, 1892. He 
was succeeded by Hon. J. E. Shepherd. — Ep 
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During the war he was a telegraph operator 
in Western Virginia. He studied law under 
Judge Battle; admitted to the bar in 1869. 
He was a member of the Constitutional Con- 
vention of 1875. He was appointed by Gov- 
ernor Jarvis Judge of the Superior Court, 
August, 1882, and elected by the people the 
same year. Upon the increase of the Su- 
preme Court to five members, he was elected 
one of the additional judges, and took his 
seat Jan. 1, 1879. He resides in Washing- 
ton, N.C. His opinions begin in the 102 
N. C. Upon the death of Judge Merri- 
mon he was appointed by Governor Holt, 
Nov. 16, 1892, Chief-Justice. He was suc- 
ceeded as Associate-Justice by Armistead 
Burwell. 

Alphonso Calhoun Avery was born, Sept. 
II, 1835, in Burke County; graduated at 
the University in 1857; studied law under 
Chief-Justice Pearson; admitted to the bar 
in 1860; saw service in the army in 1861-64; 
elected State Senator in 1866 and again in 
1868, but the last time not allowed by mili- 
tary authority to take his seat. He was a 
member of the Constitutional Convention in 
1875. Hewas elected Judge of the Superior 
Court in 1878, and re-elected in 1886. Upon 
the adoption of the amendment to the Consti- 
tution increasing the Supreme Court to five 
in number, he and Judge Shepherd were 
elected the two additional judges; and he 
took his seat, Jan. 1, 1889, for a term of 
eight years. His opinions begin in the 102 
N.C. He resides in Morganton. 

Walter Clark was born in Halifax County, 
Aug. 19, 1846; graduated at the University 
in 1864; saw service in the war (1861-65) 
except one year while at the University. 
When the number of Superior Court judges 
was increased from nine to twelve in 1885, 
he was appointed by Governor Scales, April 
15, 1885, one of the additional Superior Court 
judges, and was elected in 1886 by the peo- 
‘ ple. Upon the appointment of Judge Merri- 
mon as Chief-Justice, he was appointed by 
Governor Fowle to succeed him as Associate 
Justice Nov. 16, 1889, and was elected by 





the people in 1890. - His opinions begin in 
the 104 N.C. He resides in Raleigh. 

James Cameron MacRae was born in Fay- 
etteville, Oct. 6, 1838. He obtained license 
to practise Jaw in 1859. He saw service in 
the war (1861-65). He was a member of the 
legislature of 1874-75. He was appointed by 
Governor Jarvis, in July, 1882, Judge of the 
Superior Court, to succeed Judge Bennett, 
and was elected by the people the same year. 
His term expiring in 1890, he returned to 
the bar. Upon the death of Judge Davis 
he was appointed by Governor Holt, Aug. 
24, 1892, to succeed him, and was elected 
by the people at the general election this 
fall. He resides in Fayetteville, N.C. His 
opinions will begin in the 111 N. C. 

Armistead Burwell was born in Hillsboro, 
Orange County, N. C., Oct. 22, 1839, and is 
a son of Rev. Robert Burwell, then pastor 
of the Presbyterian Church at that place. 
He graduated at Davidson College, 1859, 
with the first honors. He then engaged in 
teaching, and was in Arkansas when the war 
broke out. He served through the war with 
troops from that State, and was severely 
wounded in 1864 before Atlanta. He re- 
sumed teaching in Charlotte after the war; 
studied law, and was licensed to practise in 
1869. He located in Charlotte, where he 
has resided ever since. Since 1877 he has 
been continuously a State Director in the 
North Carolina Railroad, being reappointed 
by each successive Governor. He was State 
Senator in 1880. Upon the death of Chief- 
Justice Merrimon, Justice Shepherd being 
promoted, Judge Burwell was appointed by 
Governor Holt to be Associate-Justice, Nov. 
16, 1892. 


The work of all courts is in a large meas- 
ure temporary; but there is a still larger 
part which abides and shapes the future. 
Our civilization is like the coral islands, 
built by individual and forgotten workers, on 
whose labors each successive generation 
climbs to higher things. The work of the 
courts is a potent factor in our civilization. 
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Judges in Order of County or Place 
Appointment. of Birth. 





England 


s. Taylor, C. J. . 


a 


2. Henderson,C.J.| Vance 





3- Hall . Virginia 
4- Murphey Caswell 
5. Toomer . New Hanover 
6. Ruffin, C. J. Virginia 
7. Daniel Halifax 
8. Gaston . Craven 
g. Nash, C. J. Craven 


10. Battle Edgecombe 


11. Pearson, C.J. | Rowan 


12. Manly Chatham 


13. Reade Person 

14. Rodman Beaufort 

15. Dick . Guilford 

16. Settle . | Rockingham 


|17- Boyden . 


| 18. Bynum . Stokes 

| 19. Faircloth Edgecombe 
|20. Smith, C. J. . | Hertford 
lan. Ashe 


. | Alamance 
22. Dillard . ° | Rockingham 
23. Ruffin : | Orange 

24. Merrimon, C. J. Transylvania 
25. Davis . | Vance 
26. Avery . | Burke 
27. Shepherd, C. 3, Virginia 
28. Clark . . . | Halifax 
29. MacRae . . | Cumberland 


30. Burwell . . | Orange 
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43 
84 
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} Living. 
Living. 
Living. 

57 

77 
Living. 
Living. 

77 

74 
Living. 

65 

62 

64 


Now on bench. 





10 years C. J. 


44 years C. J. 


Special service 
three terms. 

Twice on Superior 
Court. 

Twice on each b. 
1g years C. J. 


6 years C, J. 

Twice on each 
bench. 

lrg yrs. C.J. 2dand 3d 

| elections fr. Yadkin. 


U. S. Dist. Judge. 


Twice on bench. 


12 years C, J. 


3 years C. J. 


C.J Nov., ’92 
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It bears the impress of the present, but 
remains to instruct the future, as imprints 
of a passing shower of ages ago are pre- 
served in strata of sandstone. In like 
manner, much of the work shaped out by 
the conjoined labor of bench and bar will 
have its effect long ‘ages after the men 
of this generation and all memory of them 


“ Like thin streaks of morning cloud shall have 
melted into the infinite azure of the past.” 


To fix for a few fleeting moments longer the 
memory of a few of the laborers ere their 
names shall already sound strange in the 
courts and the land where they labored, is 
the object of sketches such as these. 


Chief-Justice Taylor was born in England ; 
Chief-Justice Ruffin, Judges Hall and Shep- 
herd were born in Virginia ; Judge Boyden 
in Massachusetts. The other twenty-five 
were native North Carolinians. 

Judge Settle was the youngest judge, 
having ascended the bench at thirty-seven. 
Next came the elder Ruffin, Pearson, Mur- 
phey, Shepherd, and Clark, who all went 
on at forty-two or forty-three. Judge Nash 





went on at sixty-three, and was in his 
seventy-second year when made Chief-Jus- 
tice. Judge Smith went on the bench at 
sixty-five, Ashe at sixty-six, Boyden at 
seventy-four, and yet served two and a half 
years. Smith and Ashe were each in their 
seventy-fifth year when elected the second 
time. The longest service was by Pearson, 
twenty-nine years on the court, and the 
elder Ruffin; near twenty-five years. Each 
of these was nineteen years Chief-Justice. 

As to religious persuasion, six were Presby- 
terians, — Nash, Reade, Dick, Smith, Avery, 
and Burwell; two Roman Catholics, — Gas- 
ton and Manly; two Methodists, — Merri- 
mon and Clark; one Baptist, — Faircloth; 
one or possibly two were members of no 
church ; and the remaining eighteen, being 
nearly two thirds of the whole number, have 
been Episcopalians.! 


1 The death of Chief-Justice Merrimon occurring after 
this article was in type, a more lengthy sketch of him 
which was sent us could not be inserted. A notice of 
him, however, will be found in our obituary columns. In 
the first column of Part I. (October number) of this arti- 
cle the total number of judges there given as twenty-nine 
should be changed to thirty. — Ep. 
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A JUDICIAL ANTHOLOGY. 


I. BRITISH SPECIMENS. 


By Henry A. CHANEY. 


- MONG notable poets who have had 

legal training, one recalls only 
Goethe,” '!'—so Dr. Weir Mitchell makes 
one of his characters say. Well, why not 
Sir Walter Scott also, or Macaulay, or 
Barry Cornwall, or that other accomplished 
proctor, the author of “ Nothing to Wear”? 
And what about Bryant, and Lowell, 
and Sir William Jones? Did not “ Black- 
wood’s Magazine” print poems, more 
than fifty years ago, by Albert Pike? Did 
not Sergeant Talfourd write “Ion,” and 
Ellen Tree act in it? Did not even Dr. 
Kenealy compose elegant sonnets? Is 
there not extant a whole volume of poems 
by John Quincy Adams? And have we not 
Irving Browne? Is it not indeed the fact 
that almost every person of cultivation has 
at some time or other felt impelled to versify ? 
In the cases of those who, like great judges, 
have become the subjects of biography, we 
behold the results preserved by the ruthless 
care of their biographers ; and we can under- 
stand, perhaps, why’ Brougham feared lest 
Lord Campbell should outlive and commemo- 
rate him. 
sions, especially when unaccustomed, are not 
always worth preserving as poetry, and for 
some inscrutable reason are often regarded, 
even by the authors, as something to be con- 
cealed, they at least refute the preposterous 
hypothesis that the legal mind is destitute of 
fancy. 

Here follows the first instalment of a col- 
lection of poetic fragments, in which the 
benches of Britain and of the United States 
are equally represented. The names attached 
to the selections are all eminent, — some of 
them are very eminent. The most celebrated 
names, to be sure, are not always signed to 


1“ Characteristics,” Century Magazine, vol. xxi. p. 425. 





Let it be admitted that such effu- | 





the most meritorious verse. But the reader 
may judge if, in the main, the collection does 
not reach a high standard of excellence: as 
the poetry of poets, the most of it would be 
more than respectable; as the poetry of 
judges, it is remarkable. 


ON HIS WIFE AND CHILDREN. 


In the noise of the bar and the crowds of the 
Hall 
Tho’ destined still longer to move, 
Let my thoughts wander home, and my 
memory recall 
The dear pleasures of beauty and love, — 


The soft looks of my girl, the sweet voice of 
my boy, 
Their antics, their hobbies, their sports ; 
How the houses he builds her quick fingers 
destroy, 
And with kisses his pardon she courts. 


With eyes full of tenderness, pleasure, and 
pride, 
The fond mother sits watching their play ; 
Or turns, if I look not, my dulness to chide, 
And invites me, like them, to be gay. 


She invites to be gay, and I yield to her 
voice, 
And my toils and my sorrows forget ; 
In her beauty, her sweetness, her kindness 
rejoice, 
And hallow the day that we met. 


Full bright were her charms in the bloom of 
her life, 
When I walked down the church by her 
side; 
And five years passed over, I now find the wife 


More lovely and fair than the bride. 
Charles Abbott. 
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THE NINETIETH PSALM. 


O Lorp, thou art our home, to whom we fly, 
And so hast always been, from age to age: 
Before the hills did intercept the eye, 
Or that the frame was up of earthly stage, 
One God thou wert, and art, and still 
shall be ; 
The line of Time, it doth not measure 
Thee. 


Thou carriest man away as with a tide: 
Then down swim all his thoughts that 
mounted high : 
Much like a mocking dream that will not 
bide, 
But flies before the sight of waking eye; 
Or as the grass, that cannot term obtain 
To see the summer come about again. 


The life of man is threescore years and ten, 
Or, that if he be strong, perhaps four- 
score ; 
Yet all things are but labor to him then, 
New sorrows still come on, pleasures no 
more. 
Why should there be such turmoil and 
such strife 
To spin in length this feeble line of life ? 


But who considers duly of thine ire, 
Or doth the thoughts thereof wisely em- 
brace ? 
For thou, O God, art a consuming fire : 
Frail man, how can he stand before thy 
face ? 
If thy displeasure thou dost not refrain, 
A moment brings all back to dust again. 


Francis Bacon. 


A LAWYER’S FAREWELL TO HIS MUSE. 


As, by some tyrant’s stern command, 
A wretch forsakes his native land, 
In foreign climes condemned to roam 
An endless exile from his home ; 

75 


Pensive he treads the destined way, 

And dreads to go, nor dares to stay, 

Till on some neighboring mountain’s brow 
He stops, and turns his eyes below ; 
There, melting at the well-known view, 
Drops a last tear, and bids adieu: 

So I, thus doomed from thee to part, 

Gay queen of Fancy and of Art, 
Reluctant move, with doubtful mind, 

Oft stop, and often look behind. 


William Blackstone. 


VIRGIL’S “DESCENT INTO HADES.” 
(BK. vi. 268-281.) 


So, unseen in the darkness, they went by 
night on the road 

Down the unpeopled Kingdom of Death and 
his ghostly abode, 

As men journey in woods when a doubtful 
moon has bestowed 

Little of light, when Jove has concealed in 
shadow the heaven, 

When from the world, by sombre Night, 
Day’s colours are driven. 


Facing the porch itself, in the jaws of the 
gate of the dead 

Grief, and Remorse, the Avenger, have built 
their terrible bed. 

There dwells pale-cheeked Sickness, and Old 
Age, sorrowful-eyed, 

Fear, and the temptress Famine, and hideous 
Want at her side, — 

Grim and tremendous shapes, There Death 
with Labor is joined ; 

Sleep, half-brother of Death, and the Joys 





unclean of the mind. 

| Murderous Battle is camped on the threshold. 
Fronting the door 

The iron cells of the Furies; and frenzied 
Strife, evermore 

Wreathing her serpent tresses with garlands 
dabbled in gore. 





Charles Synge Christopher Bowen, 
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A PRAYER. 


BENDING before thee, let our hymn go up- 
wards, 
Bright as the sunshine breaking from the 
darkness, 
Thee we implore to guard us on our journey, 
Lord God Almighty. 


Guard us in toil when fainting in the noon- 
day, 
Guard us reposing under evening shadows, 
Guard: us when midnight walks abroad in 
heaven, 
Lord God Almighty. 


If the dread foe assail us with temptation, 
Hear us, O Lord, and save us from his 
danger ; 
Oh, keep us pure, oh, lead us to thy presence, 
Lord God Almighty. 


Glory to thee, O Father Everlasting, 
Glory to thee, O Son and Holy Spirit, 
One in Three Persons, Infinite, Unchanging, 
Lord God Almighty. 
John Duke Coleridge. 


FROM CATULLUS. 


[This liberal version of the six lines beginning “ Si quic- 
quam mutis gratum acceptumve sepulchris” was 
written by Lord Justice Coleridge upon Lord Den- 
man’s request for a translation of them.] 

Ir aught of solace to the silent dead 

Spring haply from the pious tears we shed, 

Tender regrets which ancient loves renew, 

And tears unchecked which long-lost friends 

pursue ; 

Sure in thy love there ’s joy that overpays 

The pang she felt for intercepted days. 

Blest Faith, that takes the sting from sharp- 

est grief, 

And soothes the widowed heart with sure 

relief ; 

Faith that immortal makes the earthly tie, 

Reveals communion sweet beyond the sky, 

And tells us that our consecrated tears 

May gem the glorious crown an angel wears. 

John Taylor Coleridge. 





HORACE, BOOK III. ODE 29. 


SpruneG from Etruria’s royal line, 
Mecenas! at thy friend’s abode 

There is a cask of virgin wine, 
Roses, and perfume that has flowed 

Erst o’er thy locks,— no more delay ! — 
Let CEsula’s soft-sloping brow, 

And Tibur bathed in constant spray, 
For other scenes release thee now; 

Thy glut of grandeur leave awhile, 
Thesmassive wall and cloud-capped dome, 

Nor flatter, with unceasing smile, 
The smoke and wealth and noise of Rome. 


Change,— not unpleasing to the great,— 
A poor man’s scant but cleanly fare, 

With no proud pomp of purple state, 
May smooth the anxious brow of care. 

The sun glares forth with scorching eye, 
The dog-star burns the sultry plain, 

The lion rages in the sky, 
The summer days are come again ; 

The weary swain to welcome shades 
Drives his faint flock to streams and 

groves, — 

While not one wandering breath invades 

The silence of the bank he loves. 


Thomas Denman. 


SIMEON’S SONG. 


BLESSED Creator, who before the Birth 

Of Time, or ere the Pillars of the Earth 

Were fixt or form’d, didst lay that great 
Design 

Of Man’s Redemption, and didst define 

In thine Eternall Councels all the Scene 

Of that stupendious Business, and when 

It should appear; and though the very day 

Of its Epiphany concealed lay 

Within thy mind, yet thou wert pleas’d to 
show 

Some glimpses of it unto Men below 

In Visions, Types and Prophesies, as we 

Things at a distance in Perspective see: 
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But thou wert pleas’d to let thy servant 
know ; 

That that Blest hour that seem’d to move so 
slow 

Through former Ages, should at last attain 

Its time, ere my few Sands, that yet remain 

Are spent; and that these Aged Eyes 

Should see the day when Jacob’s Star should 
rise. 

And now thou hast fulfill’d it, blessed Lord, 

Dismiss me now according to thy word; 

And let my Aged Body now return 

To Rest, and Dust, and drop into an Urn ; 

For I have liv’d enough, mine eyes have 
seen 

Thy much desired Salvation, that hath 
been 

So long, so dearly wish’d, the Joy, the Hope 

Of all the Ancient Patriarks, the Scope 

Of all the Prophesies and Mysteries 

Of all the Types unvail’d, the Histories 

Of Jewish Church unridl’d, and the bright 

And Orient Sun, arisen to give light 

To Gentiles, and the Joy of Israel 

The World’s Redeemer,: blest Emanuel. 

Let this Sight close mine Eyes; ’t is loss to 
see 

After this Vision, any Sight but Thee. 

Matthew Hale. 


ERSKINE’S PROTEST. 


[To the Master of the Rolls, as President of an associa- 
tion of the bar, which, in 1801, the year of the scarcity, 
had resolved to limit their consumption of bread at 
all meals. ] 

My early meal thy prudent care controls, 

Lord of the Breakfast ! Master of the Rolls! 

But as to dinner! What is that to thee? 

There Coke alone shall give the law to me! 

Thomas Erskine. 


TO HIS WIFE. 


Can it, my lovely Bessy, be 

That when near forty years are past, 
I still my lovely Bessy see 

Dearer and dearer at the last ? 





Nor time, nor years, nor age, nor care, 
Believe me, lovely Bessy, will — 

Much as his frame they daily wear — 
Affect the heart that’s Bessy’s still. 


In Scotland’s climes I gave it thee, — 
In Scotland’s climes I thine obtain’d,— 
Oh, to each other let them be 
True, till an Heaven we have gained. 
Fohn Scott. 


THE HARVEST HOME. 


THE crimson moon, uprising from the sea, 

With large delight foretells the harvest near ; 

Ye shepherds, now prepare your melody 

To greet the soft appearance of her sphere; 

And like a page enamoured of her train, 

The star of evening glimmers in the west: 

Then raise, ye shepherds, your observant 
strain, 

That so of the Great Shepherd here are 
blest. 

Our fields are full with the time-ripened 
grain, 

Our vineyards with the purple clusters 
swell ; 

Her golden splendor glimmers on the main, 

And vales and mountains her bright glory 


tell : 

Then sing, ye shepherds, for the time is 
come 

When we must bring the enriched harvest 
home. 


Edward Thurlow. 


SIR LYTTLETON POWIS’ CHARGE. 


I youR most humble servant rest 
You gentry of the Grand Inquest,— 
Or inquests rather, for you be 

The plural number, at least three. 


But hearken what you must present: 
First, riot, a most horrid thing 

Et contra pacem of the king, 

Which don’t suppose there is no harm in, 
For ’t is rebellion’s cousin-german. 
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Next, libells, gentlemen, present, 
Which all mistakes for to prevent 
* Ithus define: it is, to wit, 
Not what is spoke, but what is writ 
Or printed upon paper sheets 
And cry’d by wenches about the streets. 
A libell easily is writt 
No matter whether it has wit 
Or truth, for that is not the point 





So they can say but something quaint. 

Next nuisances, but chiefly naming 

Such as is all unlawful gaming 

And cheats, which hydra-like arise, 

Sharpers with cards and loaded dice 

On silly callys still are sharking 

Only to keep themselves from working. 
Philip Yorke. 





RECREATIONS 


NGLING (salmon-fishing, perhaps, ex- 
cepted) is not a favorite sport with 
lawyers. It is, as old Isaac Walton calls it, 
“the contemplative man’s recreation; ” and 
the lawyer is the reverse of conteraplative. 
Lord Bacon was, indeed, a notable exception ; 
but his ‘contemplative planet” went near 
to marring his fortunes. Hence the average 
lawyer is inclined to indorse Dr. Johnson's 
uncomplimentary definition of a fishing-rod. 
What anglers there are are mostly Chancery 
barristers; yet Lord Westbury delighted in 
a day’s trout-fishing ; indeed, it was almost 
the only relaxation he allowed himself while 
Chancellor. Cricket, on the other hand, like 
Catholic truth, is received, semper, ubique, ab 
omnibus. To play it scientifically, to play 
in county matches, requires more time than 
the practising lawyer can afford; but to play 
it in an amateurish way is open to all. The 
present writer, then a very small boy, used 
to play at this invigorating pastime with the 
late Sergeant Parry, and he has a lively 
recollection of the portly sergeant tripping 
6n one occasion in his fielding, and measur- 
ing his length on the greensward. ‘“ Many 
a rood he lay.” Only quite recently Mr. 
Justice Grantham broke his leg in the most 
honorable manner in assisting at a village 
cricket-match. Sir Alexander Cockburn’s 
ruling passion was yachting. Mr. Justice 


Wills has achieved distinction as an Alpine | 
It was while bathing that the | 


climber. 








OF LAWYERS. 


lamented Lord Justice Thesiger was struck 
by a wave which caused his untimely death. 
Sir Frederick Pollock is an expert swords- 
man. That “ Admiral Crichton,” Mr. Justice 
Chitty, is as much at home with the racquet 
and the oar as he is with the technicalities 
of equity, to quote only a few instances of 
the physical vigor and versatility of the 
English bar and bench. 

Riding, says the poet, Mathew Green (and 
rightly), 

*T reckon very good 
To brace the nerves and stir the blood.” 


Lord Campbell rode every morning to 
Westminster Hall and back in the evening. 
So did Lord Abinger, though very corpulent ; 
so did Malins, V. C., to Lincoln’s Inn, till 
he broke his arm. Many a _ hard-worked 
barrister, Sir Horace Davey included, takes 
his morning gallop in the Row. In the old 
days, when judges rode the circuits, riding 
was a very necessary judicial accomplish- 
ment; but in Lord Tenterden’s time this had 
yielded to the post-chaise ; and when Lord 
Tenterden was recommended horse exercise, 
he distinctly declined, saying he should cer- 
tainly fall off, like an ill-balanced sack of 
corn, as he had never crossed a horse any 
more than a rhinoceros, — which reminds one 
of Lord Macaulay’s remark when he was 
offered a horse to take him as minister to 
Windsor: “If her Majesty wishes to see 
me ride, she must order out an elephant.” 
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The accident which Lord Tenterden appre- | 
| when he devoted himself to contingent re- 


hended did befall Mr. Justice Twisden on 


the last occasion on which the judges went | 
in procession to Westminster Hall on horse- | 


back. 
march, proceeded statelily along. But when 
it came to straits and interruptions, “ for 
“want of gravity in the beasts and too much 
in the riders,” as Roger North expresses it, 
“there happened some curvetting which 
made no little disorder ; and Judge Twisden, 


The procession,‘once settled for the | 


In the same devoted spirit Mr. Fearne, 


mainders, burned all his profane library and 
wept over its flames, mourning more espe- 
cially in this great act of renunciation for 


| the Homilies of Saint John Chrysostom to 


to his great affright and the consternation of | 


his grave brethren, was laid along in the 
dirt.” 
judge arose valde iratus ? 

Cicero could be a lawyer, and a man of 
letters also. Lord Coleridge is so, too, 
happy in a double inheritance of genius; but 
the combination is a rare one, though many 
a lawyer quits the thorny roads of jurispru- 
dence for the “ primrose path” of literature. 
Sir Wm. Blackstone seems to have felt their 
incompatibility when he wrote “The Law- 
yer’s Farewell to his Muse,” and said a fond 
adieu to the “ Delilahs of the Imagination” 
before embarking on the stern task of ‘“‘ The 
Commentaries ;” feeling himself, however, as 
he did so, like ‘‘ an exile” going from home. 


Need it be added that the learned | 


the people of Antioch, and for the comedies 
of Aristophanes! It is not recorded that 
Fearne ever returned to his scholarship, but 
Blackstone still found time to make critical 
remarks on Shakspeare, as another great 
judge of our own day has found time in his 
translation of the A£=neid to reproduce for 
us “the stateliest measure ever moulded by 
the lips of man.” Such “wantonings with 
the muse,” as Kirke White would call them, 
are notin vain. They have left their impress 
on the luminous and eloquent diction of the 
commentaries; they are discernible in the 
finish of Lord Justice Bowen’s judgments. 
Lord Selborne’s reputation as a lawyer is 
none the worse because among the vulgar 
hustle of affairs his life, as has been well re- 
marked, “has been elevated and ennobled 
by an element of ethereal texture that love 


_ of poetry which has given us ‘The Book of 
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Praise.” — Law Gazette. 
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THE LEGAL COUGH. 


i. is probably owing to the whirl and bustle 
of the age that no observer has yet found 
time to give the world a glimmer of light on 
the nature and possibilities of that artistic 
malady which may be termed the legal cough. 
It is an artistic malady in that it is not nat- 
ural, but is the sweet perfection of a cough 
affected for professional purposes, and nursed 
and practised through patient stages of de- 
velopment, until rounded off to a rosy love- 
liness that virtually makes the lawyer a 
virtuoso. 

A lawyer without a cough is like a mince- 
pie without brandy. No matter how pro- 
found his knowledge may be, he is only fit 
for searching titles and doing the routine work 
of the office. His partner, with a very lim- 
ited stock of legal information, will easily 
eclipse him before a jury, providing, of 
course, his cough is in good working order. 
When he pauses to clear his throat, he is 
really taking time to look ahead for new 
arguments and similes with which to clear 
his client. And when he says, “If your 
honor please, bow, wow, wow!” he is re- 
garded by the jury as a scholar of sublime 
dignity, especially if he has bushy white 
hair, a clean shaven face, and a monumental 
jowl whose purplish festoons of chin rest in 
tremulous agitation between the white wings 
of a New England dicky. 

Against such a creature what chance would 
a pale thin man, with a red goatee and no 
magnetism, have? Even with a good case 
and the choicest flowers of oratory, he would 
be laughed, or rather coughed, out of court. 
He would only have the ghost of a chance 


during the winter, when, by wearing summer | 
underclothing and broken boots, he might | 


practise in the enjoyment of a cough that 
would last during the entire season. 

It is not known to be a fact, but it is fair 
to assume, that our finest coughing lawyers 
spend an hour or two before going to court 
in coughing exercises and ¢udes, going grace- 








fully from the wild impassioned cough of 
scorn to the rippling dimpled cough of fun, 
and so on to the sentimental choking cough 
of pathos, so effective when he points to the 
innocent assassin, and then to the latter's 
deeply veiled anxious wife, who sits beside 
him, clasping the smiling babe, borrowed fon 
the occasion. 

In spite of the fact that it may be imper- 
tinent, we feel it our duty to point out to the 
various law schools the importance of intro- 
ducing this feature into the regular course of 
study. The old professors would be aston- 
ished beyond measure at the effect the cough 
attachment would give to Roman law. They 
should look to it that as much time and at- 
tention be given to coughing as to lecturing. 
Let them in the first year teach only the 
gentle rippling cough that means time for 
reflection, and then the pleasant cough, fol- 
lowed by a sunny smile, intended as an en- 
dorsement of the argument, and so on up to 
the wild, frantic cough that goes with the red 
face, the pounding of the table with the fist, 
and the swathing of the top of the head with 
the glowing bandanna handkerchief. 

This course would also prove a beautiful 
sanitary measure, inasmuch as the constant 
coughing would doubtless render the lawyer 
proof against colds, and preserve his throat, 
that he might ever be ready to accomplish 
the “ forensic effort” in “stentorian tones.” 
It would also make it easier for the young 
man starting out, and enable him to have an 
office with a fire and a desk in it, and not 
compel him to spend his life as a five-dollar 
chief clerk of a firm with a name longer than 
the moral law. 

No self-respecting legal luminary regards 
the cough as an unfair medium through 
which to attain his ends. If it were un- 
fair, would the honest, upright judge, who 
could n’t be purchased with Golcondas of 
shining gold, and whose only interest is in 
the cause of justice, cough during his charge? 
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’T is true the cough may be but sympathetic 
with that of the lawyers ; but it makes his 
charge more effective than it would be if 
accompanied by the dreamy discoursing “ of 
lutes and soft recorders.” 

Let it be proclaimed, then, that coughing 
is a part and parcel of the law; that it is 
law, and good sound law at that, though not 





made and provided by the Legislature. But 
it is the capital of many a lawyer, and the 
thing that causes a fiendish smile to light 
his features when he picks up a paper and 
reads an advertisement setting forth with lyric 
sweetness the virtues of the prevailing nos- © 
trum, under the general head of “Stop that 
cough!” —R. K. M. in Harper's Magazine. 





LONDON LEGAL LETTER. 


Lonpon, Nov. 5, 1892. 


UR new Home Secretary, Mr. Asquith, has 
signalized his accession to office by granting 
permission to hold public meetings in Trafalgar 
Square at certain times and under certain condi- 
tions. Many of your countrymen know Trafalgar 
Square well; it has been described as the finest 
site in Europe, and the magnificent hotels in its 
immediate vicinity owe much of their prosperity 
to the patronage of American visitors. Meetings 
used to be allowed in the Square. As a rule they 
were of no great magnitude, and did not seriously 
interfere with vehicular or passenger traffic ; but 
towards the end of the year 1887 these gatherings 
began to assume a very different aspect and pro- 
portion. The winter was exceptionally severe, 
and employment was scarce. Day after day noisy 
demonstrations were held by a motley congrega- 
tion of genuine workmen, reinforced by at least 
an equally large body of professional loafers and 
blackguards. As a result, public security was 
seriously menaced; and no alternative was left 
to the Government of the day but to close the 
Square for the purposes of public meeting. Then 
befell that day now known in the melodramatic 
parlance of visionary politicians as “ Bloody Sun- 
day,” when an obstinate and organized effort was 
made by the malcontents to recapture the Square, 
as they phrased it. They were led by one or two 
foolish members of Parliament and other mis- 
guided persons. In anticipation of grave disturb- 
ances to the peace of the metropolis, nearly one 
hundred thousand special constables were enrolled 
during the preceding week to strengthen the hands 
of the regular police force, for the proposed enter- 
prise had been well advertised. In the event, an 





enormous multitude began to gather from every 
quarter on that November Sunday ; and before the 
day was over a serious riot took place in the Square, 
the troops were called out, heads were broken, and 
a great deal of bad feeling aroused. Thereafter it 
was felt that the right of public meeting had been 
overdone, and the controversy closed for the time, 
after the courts had decided, the question hav- 
ing been formally brought before them, that the 
property in the Square was vested in the Crown. 
It was known, however, that when the new Min- 
istry came into office an attempt would be made 
to secure the Home Secretary’s permission for the 
holding of meetings. ‘This has been granted, sub- 
ject to certain conditions. Meetings are only to be 
allowed on Saturday afternoons, Sundays, and pub- 
lic holidays. The first is to take place on Sunday, 
the 13th, and lively curiosity is felt as to what may 
then occur. It is more than likely that the gath- 
erings will again have to be prohibited. The 
numerous parks throughout the metropolis are all 
open for any kind of assemblage, and it is this 
circumstance which renders the employment of 
an important thoroughfare for the purpose so 
unnecessary. 

The Government has appointed a Royal Com- 
mission to inquire into the condition and cir- 
cumstances of the Irish evicted tenants. Many of 
these men voluntarily incurred eviction from their 
holdings at the bidding of associations like the 
Land and National Leagues. A great number of 
the holdings are now in the occupation of per- 
sons who acquired a statutory title under one or 
other of the Irish Land Acts, and it is not easy to 
see how in such cases any measure of reinstate- 
ment-is possible ; and yet in some quarters, at any 
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rate, hopes are entertained that the Commission 
will recommend wholesale reinstatements. One of 
the acutest of our English judges, Mr. Justice 
Matthew, is president of the Commission. He is 
an Irishman, a Radical, and a Roman Catholic. 
The senior common law judge, the Hon. 
George Denman, retired from the bench at the 
commencement of the present term. As his name 


would lead you to infer, he is a son of the Lord | 
Denman who was Chief-Justice of England. His | 


elder brother, the present Lord Denman, is a very 
old man, and generally known as the bore of the 
House of Lords. 

The devotees of arbitration are at present in a 





condition of feverish expectation. It is proposed 
shortly to open in the City of London a central 
Chamber of Arbitration, by way of focussing in 
one central tribunal the numerous arbitration bod- 
ies which have for many years existed for various 
trades. An elaborate constitution has been drawn 
up, based to some extent on that of Continental 
tribunals of commerce ; but, as our friends in the 
city would tell you, embodying more than their 
merits and none of their faults. It is just possible 
that the plan will be very successful. One con- 
dition of success assuredly is, that appeals to a 


court of law should not be too strictly vetoed. 


* 
* * 
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articles of moderate length upon subjects of 
interest to the profession; also anything in the 
way of legal antiquities or curiosities, facetia, 
anecdotes, etc. 


THE GREEN BAG. 


ANOTHER PORTRAIT! 


T is our intention to present annually to our 
subscribers a portrait of some eminent Eng- 
lish or American lawyer, printed upon good paper, 
and of a size suitable for framing. 
To all subscribers for 1893 we offer an excellent 
picture of 
DaNIEL WEBSTER. 


This is a reproduction of a rare engraving, and 
is printed on heavy paper, 20 in. X 24 in. 

This portrait will be forwarded immediately 
upon receipt of amount of subscription. 


A Merry Christmas and a Happy New Year 
to all our readers ! 


Wiru this number, Volume IV. of the “ Green 
Bag” is completed, and the task now lies before 
us to “entertain” our readers for another year. 
We feel equal to the undertaking, and with the 
kindly assistance of many friends, we have already 
laid in a store of good things wherewith to regale 
our small army of subscribers. We promise them 
that the ‘Green Bag” for 1893 will be better than 
ever before, and well worthy the consideration of 
every member of the legal profession. Among the 
noteworthy features for the coming year will be 
finely illustrated articles on “ Gray’s Inn,” “‘ The 
Hall of Four Courts” (Dublin), “ Legal Educa- 
tion in Modern Japan,” “The Golden Days of 
the Virginia Bar,” etc., and a continuation of the 
“Supreme Court Series.” 

Contributions of short articles of general interest 
to the profession have been promised by well- 
known members of the bar. 
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The biographical sketches (with portraits) will 
include such well-known names as Baron Huddle- 
stone, Sir George Jessel, Sir Henry Hawkins, Sir 
Horace Davey, Nicholas Hill, Charles O’Conor, 
Ogden Hoffman, and others. 

A series of celebrated “ Old-World Trials,” writ- 
ten by an eminent English barrister, will prove of 
much interest to the profession. 

Arrangements are being made for a series of 
articles on “Criminal and Civil Procedure” in 
Italy, France, Spain, Germany, Austria, Russia, 
Belgium, Denmark, Norway, Sweden, etc: This 
series will be of great value, and will acquaint the 
profession with the legal methods of foreign coun- 
tries, of which but little is known among the great 
body of our practitioners. We hope to commence 
the publication of this series during the coming 
year. 

There will be the usual supply of “ Anecdotes,”’ 
“ Legal Facetiz,” and “ Legal Antiquities.” 

The four volumes of the “ Green Bag” already 
published contain over five hundred portraits of 
eminent lawyers, forming an unequalled legal por- 
trait gallery. These volumes contain illustrated 
articles on the following Law Schools: Harvard, 
Yale, Boston University, Columbia, University 
of Michigan, St. Louis, Union College of Law 
(Chicago), State University of Iowa, Buffalo, 
Cornell, Hastings College of Law, Cumberland 
University, Tulane, Albany, and the University of 
Minnesota. Also illustrated articles on the Courts 
of Final Appeal of Canada, New York, Michigan, 
Connecticut, New Hampshire, Rhode Island, 
Pennsylvania, Louisiana, Missouri, Illinois, New 
Jersey, Georgia, Minnesota, Indiana, Kansas, 
Arkansas, North Carolina. ‘This series will be 
continued until it includes every State in the 
Union. 


We will bind parts of Vol. IV. for our sub- 
scribers, in half morocco, for $1.50. Parts to be 
delivered to us at sender’s expense. We deliver 
the bound volumes express paid. 
















































602 


The Green Bag. 





VoL. IV. (1892) of the “Green Bag,” hand- 
somely bound in half morocco, is now ready. 
Price $5.00 delivered. 


THE following letter from Eugene F. Ware, 
Esq., of Fort Scott, Kansas, will be read with 
interest : — 

Lonpnon, Sept. 5, 1892. 
Editor the‘ Green Bag”: 

Having passed a little time in examining the As- 
syrian and Babylonian tablets in the British Museum 
in this city, it occurred to me to send you a memo- 
randum list of several that to me as a lawyer ap- 
peared to be interesting. I take the tablets as 
translated by the scholars, and as I find the tablets 
and translations in the Museum. I assume the 
translations to be correct. There are a very great 
number, and I only give the substance of a few. 
To me they were of great interest, as showing the 
then condition of society, business, and general 
civilization. The list is of such matters as seem to 
have special interest to lawyers, and as such I send 
it to you for publication if you see fit. 

The tablets so selected are respectively as fol- 
lows: — 


A letter from a prisoner to the King of Assyria declar- 


‘ing the innocence of the former of the crime charged. 


A petition to the King of five inhabitants of the city of 
Darata. 

An interpretation of a part of the Assyrian code. 

A deed of a field by Titi to Addunaid, giving price (half 
a mana and four shekels in silver). On the edge is the 
seizin, “the giving up of the field.” 

A despatch where the writer sends 
Salimu. 

The will of Sennacherib, the King. 

A contract for seventy-five oxen. 

Sale of three slaves for one mana each. 

Many sales of land, houses, plantation, and grain. 

Sale of house in Hama for one mana. 

Sale of house in Nineveh for one mana, 692 B.c. 

A six year’s lease of a plantation. 

A contract for loan of eight manas and three shekels 
of silver at half a shekel interest for six months. 

A loan of nine mana and fifteen shekels at twenty-five 
per cent ver annum. 

Many other loans running from 1% per cent to twenty- 
five per cent per annum. 

A joint deed for a house by two brothers. 

A conveyance of seven slaves for three manas ; one of 
the slaves had two wives, who were also slaves. 

A mortgage of four slaves for 210 mana of copper. 

An arbitration and award that Salmu-aki shall pay 
Assur-sallim 14 manas of silver. 

A recorded gift by four inhabitants of Calah to the 
temple of Ninip. 

A judicial decision as to the ownership of a female 
slave, named Salmanu-naid. 


237 horses to 





An explanation of legal terms. 

A record of the judgment of a court in favor of Nabu- 
shar-usur. 

A loan of money “at the customary rate of interest.” 

A proclamation concerning the royal estates. 

A lot of various boundary stones, engraved with the 
deed and title of the owner. 

A royal grant by Nebuchadnezzar. 

A written statement regarding the abstraction of various 
articles from the royal treasury. 

A list of things supplied to the crew of a boat. 

The record of the payment of a fee. 

Record of payment of tithes, first year of Cambyses. 

A chattel mortgage on a door to secure the loan of one 
mana of silver. 

Concerning the dowry of (Miss) Kibitum Kisat. 

A sale of land by one brother to another, 2120 B. Cc. 

A money judgment for a debt by a Babylon court in 
677 B. Cc. 

Satisfaction of a mortgage by a swap of land. 

‘An account of the litigation in which (Mrs.) Bunanitu 
won her husband’s estate from his brother after long con- 
tention. - 

A tablet showing the purchase and conveyance to a 
man and his wife, jointly, of seven canes, five cubits and 
eighteen fingers of land situated in Borsippa, for 114 
manas of silver, including the house. 

A declaration of a right of way in favor of another. 

An acknowledgment of the payment of the first instal- 
ment of interest on a mortgage. 

A summons in an action of debt for the nonpayment 
of price of slave. 

An award of one mana of silver for killing the servant 
of another. 

Deed of partnership between Sininana and Iribamsin, 
2400 B. C. 

Record of borrowing a quantity of grain. 

A woman’s record of her borrowing four 
grain. 

A bequest by a son to his father. 

A renunciation by a father of his minor son, accom- 
panied by the adoption of the son by another man. 

A declaration of trust by Sini concerning certain pro- 
perty bought and held by him, 2120 B. c. 

Record of a loan made for the purpose of paying the 
interest on another outstanding loan. 

An apprenticing by Nubta of Attan to Beledir for five 
years. 

A deed, in sixth year of Cyrus, of real estate in the 
ward of Suanna in the city of Babylon, giving dimen- 
sion and abutting owners, signed by seller and witnesses. 

An order for straw for workmen on canal. 

A tablet concerning the rations of workingmen. 

An order on another for five manas of iron, for work 
done. 

A power of attorney from one brother to another to sell 
a quantity of grain. 

A lease of a house by the agent of a woman, she being 
the owner. 

Slave having been sold when title was in dispute, the 
tablet shows the matter now all settled, the title perfect, 
and the money paid. 


measures of 
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A loan of field produce in the third year of Xerxes. 

A list of tenants who had paid their rent. 

A loan of a copper kettle. 

A written cancellation and withdrawal of a right of way 
theretofore granted. 

An income mortgage of revenues of a temple. 

Instructions from Bullut to an agent to loan some pro- 
duce to another. 

A quitclaim deed by a woman and her husband of 
certain portions of their revenue. 

A receipt by a joint owner for his part of the pro- 
duce. : 
The defeat of a lady in a litigation in which she sought 
to acquire her brother’s property. 

A renting of slaves for work. 

An agreement to deliver a certain quantity of silver, 
“stamped for giving and receiving ” [coined]. 


Perhaps it would not be amiss to add a few others 
of the very many : — 


An inscription showing that Entenna was King of 
Babylon 4200 years B.C. 

A letter to a King of Babylon asking for a doctor to 
see a lady. 

A table of synonyms of Assyrian words. 

Treatment of diseases of the eye. 

Assyrian-Elam dictionary. 

A list of clothing on hand. 

Observations of the planet Venus. 

A record of the recovery of an image of the goddess 
Nana that had been captured and carried off from Baby- 
lonia 1635 years before. 

A label to be worn by Khipa, a female slave of Sini- 
shish. 

The history of the recovery by Sennacherib of a signet 
seal that had been captured and carried away six hundred 
years before. 

A record of the conquests of Tilgath Pilesar, 1120 
a 

A list of furniture in the royal household. 

A report on the building of a palace. 

A list of kings who had paid tribute. 

A tablet containing a list of the standard works of the 
royal library of Nineveh. 

Record of the eclipses of the moon. 

‘The exact date of the vernal equinox. 

Records of the Creation and of the Deluge. 

Concerning the building of the Tower of Babel. 

An address “to primitive man.” 

Lists of Babylonian kings from the Flood down. 

A letter from Sennacherib to his father, reporting the 
condition of the empire. 

A report of progress being made in copying out works 
for the royal library. 


The above legal documents are all dated with the 
regnal years of the then reigning monarchs, are 
signed by witnesses, and seem to be gotten up with 
an accurate formality. 





LEGAL ANTIQUITIES. 


NEsToR tells us how the weregeld and private 
redress was abolished in the Russian law, in the 
following words : — 


“ And Vladimir lived in the fear of the Lord, and 
deeds of murder were on the increase; and the 
bishops said to Vladimir: ‘ Murderers are increasing 
in numbers; why do you not punish them?’ Vladi- 
mir answered: ‘I fear to do injustice.’ But they 
said: ‘ You are appointed by God to punish evildoers 
and reward the good. Therefore punish the murders, 
but only after trial.’ Thereupon Vladimir abolished 
the weregeld, and punished murder.” 


AT a Quarter Sessions held at Guildford in 
1769, a motion was made for an application to 
one of the Secretaries of State, recommending a 
certain prisoner as a fit object for his Majesty’s 
pardon. 

Twelve months previously the man in question 
had been sentenced to two years’ imprisonment, 
and to find sureties for his good behavior for 
seven years afterwards, for “ chalking 45 ” on the 
back of a justice of the peace. 

In the same year a Methodist preacher, who 
had “ disturbed the peace of the city of Gloucester 
with his enthusiastic cant,” was flogged through 
the streets by order of the mayor. 

A few years later, a suit instituted by a York- 
shire rector against two of his parishioners, for a 
tithe of milk and calf, was decided in favor of the 
rector. A payment of a certain sum had been 
made for many years for these tithes; but the 
rector thought this insufficient, and therefore in- 
sisted upon taking them in kind, — a proceeding 
upheld by the decision of the court. 

Several comedians were committed to prison 
at Bordeaux in 1770, for advertising the rep- 
resentation of a piece entitled “ The Honest 
Criminal.” 


FACETIZ. 

JupcE (to female witness). What is your age, 
madam ? 

Wrirness (hesitatingly). 

summers. 

JupGcE. 


I have seen sixteen 


How many years were you blind ? 
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Tue following act was passed some years ago 
by the Pennsylvania Assembly : “The State House 
yard shall be surrounded by a brick wall, and 
remain an open enclosure forever.” 


THE solicitor of the mountain district of North 
Carolina, a few years back, was J. M. Gudger, a 
man of quick and sparkling wit, of which many 
incidents are current, among them this: On one 
occasion five colored men of unusual blackness 
of tint were on trial for a riot or some similar 
offence. When the case was called, the judge, 
noticing the group, inquired, ‘What have you 
now, Mr. Solicitor?” Instantly came the reply, 
“A flush of spades, your honor.” It may be 
mentioned that there, as elsewhere, it was not 
unusual for judge, solicitor, and counsel to beguile 
the tedium of the cir¢uit with a harmless game of 
cards. The inquiry, not unusual over the social 
table, received an answer more witty than expected 
in the court-room. 


A coop story is being told about a judge of the 
_ Massachusetts Superior Court. The judge has a 
habit, when making a charge to the jury, or during 
the course of any lengthy remarks in court, of 
allowing his voice to drop so that his words can 
with difficulty be caught. While sentencing a 
prisoner at a term over which he presided at Law- 
rence, he fell into the habit, and a man in the 
court-room shouted, ‘“‘ Speak louder, your honor ! 
speak up!” “Send that man out, Mr. Officer!” 
said the judge; and a friend of the individual, 
knowing the penalty which might be inflicted upon 
him for such a contemptuous proceeding, advised 
him to get out of town at once, lest the judge’s 
rightful wrath should induce him to punish him more 
severely. So the man hurried out, and the court 
went on. “Call the next case,” said the judge, when 
he had finished with the prisoner in whose case 
the interruption occurred. “Terence O’Flynn” 
(or whatever the next man’s name was), called the 
clerk ; but no O’Flynn arose. The crier called 
him ; but there was no answer, and the officers of 
the court began to look about. It was discovered 


that O’Flynn had been in court that morning, and 
his absence could not be accounted for, until 
some one spoke up and said, “ May it please the 
court, but Terence O’Flynn was the man you just 
sent out!” 











NOTES. 


At the June Term, 1863, of Bennington, Vt., 
County Court, Michael Costello and Michael 
Purcell were jointly indicted for the murder of 
Thomas Barrie. The facts shown upon trial were 
that these three persons, on their way home at 
night from the Dorset quarries, became engaged 
in a drunken row, in which Barrie was stabbed 
and killed. The evidence was quite uncertain as 
to how or by which one of the three the quarrel was 
begun, or which one of the two did the stabbing ; 
and there was no evidence of concert between 
Costello and Purcell. At this term Costello pro- 
cured a continuance of the trial, as to himself, 
until the next term; but Purcell, being in readi- 
ness, demanded a present trial, which was granted 
him; and he was tried and acquitted. At the 
next December term Costello was tried, and 
he was also acquitted. ‘They were defended by 
different counsel, each urging the danger of 
convicting an innocent man, and that his client 
was truly or probably the innocent man. Each 
verdict was clearly right, and yet the result of the 
two trials was the acquittal of a murderer; but 
which was he? The case seems to have been a 
proper one for separate trials, since the parties 
were placed in a position of hostility, — each 
forced to maintain his own innocence by casting 
the crime upon his fellow. If they had been tried 
jointly, the result must have been substantially the 
same, — either an acquittal of both or an irrecon- 
cilable disagreement. Thus, though in one view — 
the result of these trials was a failure of justice, in 
another it was a vindication of the considerate 
justice of the law. 





AMONG the many curious customs still existent 
in England is that of the crown supplying venison 
twice a year to London’s lord mayor, sheriffs, 
recorder, chamberlain, town clerk, common ser- 
geant, and remembrancer, each of whom receives 
his proper quota of deer. The early charters 
granted to the citizens secured to them their sup- 
ply of game ; and the present custom is the relic 
of the bygone age. — Zx. 

AN artist employed in decorating the properties 
of an old Romanist church in Belgium, being 
refused payment of a bill which he had sent in 
unitemized, thereupon furnished the following bill 
of particulars : — 
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“ Corrected the Ten Commandments, 20 fr. 

“ Embellished Pontius Pilate, and put a ribbon on 
his bonnet, 15 fr. 

“Put a new tail on a rooster of Saint Peter, and 
mended his comb, 15 fr. 

“Replumed and gilded the left wing of the Guardian 
Angel, 20 fr. 

“Washed the servant of the high-priest, and put 
carmine on his cheek, 15 fr. 

“Renewed heaven, adjusted two stars, and cleaned 
the moon, 50 fr. 

* Reanimated the flames of purgatory, and restored 
souls, 25 fr. 

“ Revived the flames of hell, put a new tail on the 
devil, mended his hoof, and did several jobs for the 
damned, 45 fr. 

“ Rebordered the robe of Herod, and readjusted 
his wig, 20 fr. 

“Put a new spotted sash on Tobias, and dressing 
in his sack, to fr. 

* Cleaned the ears of Balaam’s ass, and shod him, 
2o fr. 

“ Put earrings into the ears of Sarah, 12 fr. 

“ Put a stone in David’s bag, enlarged the head of 
Goliath, and extended his legs, 20 fr. 

“ Decorated Noah’s ark, 20 fr. 

‘* Mended the shirt of prodigal son, and cleaned 
his ears, 25 fr. 

‘“* Total, 332 fr.” 


fiercent Deaths. 


AUGUSTUS SUMMERFIELD MERRIMON, Chief-Jus- 
tice of the Supreme Court of North Carolina, died 
at his residence in Raleigh, Nov. 14, 1892. He was 
born at Cherryfields, in Transylvania County, Sept. 
15, 1830. His father, like the father of Chief Ruffin, 
was a minister in the Methodist Church, and removed 
to this State from Virginia in the course of his duties. 
Judge Merrimon’s mother was Miss Paxton, niece of 
Judge Paxton of our Superior Courts, and through 
her he is related to the McDowell family of Revo- 
lutionary fame, who have left a wide and influential 
connection of descendants in western North Carolina. 

As a boy Judge Merrimon’s opportunities for an 
education were limited. He kept till his death a 
copy of “ Townes’ Analysis,” in which he had ac- 
quired the rudiments of an education by snatches 
while following the plough, or as he watched the 
saw cutting its way through the logs of the saw-mill 
where he labored. 

Later his father sent him to school in Asheville, 
where he was able to remain only eight months; but 
such had been his diligence and progress that he 





was retained six months longer as assistant teacher, 
and used the opportunity to prosecute his studies. 
He had no further school advantages. He studied 
law, and was admitted to the bar about 1852, and 
located in Asheville. He was soon made county 
attorney for Buncombe and other counties. In 1860 
he was elected to the House of Commons, defeating 
David Coleman, an able and popular opponent. The 
war was coming on, and the drift in favor of seces- 
sion was strong; but with the courage of his convic- 
tions young Merrimon took the Union side, and in 
debate held his own with the best men in the house. 

When war broke out, he promptly enlisted as a pri- 
vate in the company commanded by Capt. Z. B. Vance, 
since Governor and United States Senator; but soon 
after his arrival in Raleigh with his company he was 
appointed quartermaster with the rank of captain, 
and served as such for a year in eastern North 
Carolina, when he was made solicitor of his district, 
which post he filled till the end of the war. In 1866 
he was elected by the legislature judge of the Superior 
Court, and he filled the office for eighteen months, 
holding the terms in the Asheville, Raleigh, and 
Chowan districts. The military having under the 
reconstruction acts taken charge of the State, he 
resigned rather than obey orders issued to him by 
General Canby. 

While holding the Chowan circuit he presided at 
the trial of the famous “ Johnston” will case, in 
which was involved the largest amount ever tried in 
acourt of this State. Most eminent counsel -— Gov- 
ernors Graham, Bragg, and Vance, Judges Smith, 
Heath, Gilliam, Messrs. S. F. Phillips, B. F. Moore, 
P. H. Winston, Conigland, and Eaton, presented 
an array of talent never before or since gathered in 
a single cause in North Carolina. The trial lasted 
four weeks, and on appeal every ruling was affirmed 
by the Supreme Court, the opinion being written by 
Judge Reade. Upon his resignation he settled in 
Raleigh as a partner with Hon. S. F. Phillips, since 
Solicitor-General of the United States. Later he 
entered the well-known firm of Merrimon, Fuller & 
Ashe, with Judge Fuller and Capt. S. A. Ashe. In 
1868 the executive committee nominated him for 
governor ; but he declined, and the late Judge Ashe 
was selected. He was then put upon the ticket as 
associate justice; but the Democratic party at that 
juncture of affairs was of course defeated. He was 
one of the first to apply for writs of habeas corpus 
for the prisoners in the “ Kirk” war in 1870, and 
was one of the foremost advocates who at that day 
maintained the supremacy of the civil law. He ap- 
peared for the men who had been illegally arrested 
without fee, and by his earnest fight in their behalf 
earned the cordial thanks of the people. 

The next winter Governor Holden was impeached ; 
and Judge Merrimon, with Governors Bragg and 
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Graham, was employed to conduct the impeach- 
ment. In this employment he won his greatest title 
to fame. To him was given the duty of examining 
the witnesses, and his examination was perfect. It 
was as fine an exhibition as has ever been seen in 
‘tne conduct of a legal cause. 

In 1871 he was candidate from Wake County for 
the convention, together with D. M. Barringer, Gov- 
ernor Bragg, and Green H. Alford, but was defeated, 
and the convention was not called. In 1872 he was 
nominated for governor, and made a thorough and 
strong canvass of the entire State. He was believed 
to have been fairly elected ; but on the face of the re- 
turns his opponent, Governor Caldwell, was seated 
by a small majority. 

In the legislature ensuing the election, 1872-73, 
the United States Senatorship was warmly contested 
between him and Governor Vance. After a long 
contest Judge Merrimon succeeded, and served his 
full term of six years (1873-79). In the Senate he 
added to his well-earned reputation, and the State 
never had a more faithful or watchful representative. 
He was an indefatigable student, and thoroughly 
familiarized himself with all questions coming before 
the Senate. After the expiration of his term he re- 
sumed the practice of his profession in Raleigh till 
Sept. 29, 1883, when upon the resignation of Judge 
Ruffin he was appointed by Governor Jarvis Asso- 
ciate-Justice of the Supreme Court. This appoint- 
~ ment was ratified by an election by the people, and 
he continued to fill the post till the death of Chief- 
Justice Smith, Nov. 14, 1889, when he was appointed 
Chief-Justice by Governor Fowle. He was unani- 
mously nominated by the Democratic Convention in 
1890, and elected by a majority of over forty thousand 
votes. 

His opinions will be found in twenty-two volumes, 
from 89 to the 110 N.C. Reports, inclusive. Among 
them may be noted: Burns v. McGregor, go N. C. 
222, which holds that while a married woman is not 
bound by a contract of purchase to pay the purchase- 
money, she cannot avoid the contract and keep the 
purchased property. Bunch v. Edenton, go N. C. 
431, and White v. Comm’rs, Id. 437, hold that a town 
is, and a county is not, liable for injuries sustained 
from defective highways. Branch v. Walker, 92 
N. C. 87, and Foley v. Blank, Id. 476, hold that the 
term expires whenever the judge quits the bench, 
and does not extend to the end of the week or weeks 
allotted for such term. Rencher v. Anderson, 93 
N. C. 105, affirms the independence of the Supreme 
Court from legislative control, and has since been 
followed by Horton v. Green, 104 N. C. 400. 94 
N. C. Reports contains 1,220 pages, and was the 
work of the three judges then composing the bench 
at one term of four months. It contains very many 
valuable opinions. Dare v. Curribuck, 95 N. C. 189, 





reaffirms that the legislature can abolish, alter, or 
create counties at will. In Wood v. Oxford, 97 N. C. 
227, it is decided that the legislature may authorize 
municipal corporations to subscribe to railroad and 
other public companies, but not to aid a purely pri- 
vate enterprise. State v. Giersch, 98 N. C. 720, 
holds that the words “ spirituous liquors ” in the Lo- 
cal Option Act embrace wine, lager beer, and all 
other liquors, whether produced by fermentation or 
distillation, which by their free use produce intoxica- 
tion. State v. Pearson, 100 N. C. 414, decides that 
after sentence passed a prisoner is not entitled to 
“prison bonds.” Jones v. Lee, 102 N. C. 166, holds 
that an injunction will lie in favor of a creditor against 
cutting timber upon the “homestead.” Brown v. 
Brown, 103 N. C. 221, is a review of the subject of 
legislative control over Indian lands in this State, 
and the effect of the treaty of Holston. State v. 
Boyle, 104 N. C. 800, is the well-known case of the 
conviction of a Roman Catholic priest of rape. 
Board of Education v. Comm’rs, 107 N. C. 110, dis- 
cusses the constitutional limitation of taxation. Van 
Amringe v. Taylor, 108 N. C. 196, passes-upon the 
validity of an election, and what constitutes an officer 
de facto. In the 108 N. C. 805, the court adopted 
a rule providing for the citation of the Reports, prior 
to the Sixty-third, by number instead of as previously 
by the name of the reporter. Van Story v. Thorn- 
ton, 110 N. C. Io, is an interesting opinion as to the 
instances in which the “homestead” may be re- 
allotted. 

At the age of twenty-two he married a beautiful 
and lovely woman, Miss Margaret Baird, daughter of 
Israel Baird, of Buncombe County. She survives 
him, together with four sons and three daughters. 
His eldest daughter is the wife of Hon. Lee S. Over- 
man, a popular and talented gentleman, who has often 
represented Rowan County in the legislature, and who 
has recently been again chosen to that body. Judge 
Merrimon left several brothers, among them Hon. 
James H. Merrimon, for many years a judge of the 
Superior Court, from which he lately resigned. 

Judge Merrimon’s work is before the world. North 
Carolina has long since made up her estimate of his 
character. That with his disadvantages in early life 
he should have risen to be one of the leading lawyers 
in the State, Chief-Justice, and United States Sena- 
tor, and accumulated a handsome estate besides, 
argues the possession of no ordinary talents. Neither 
in public nor private life has the slightest spot or blem- 
ish attached itself to his name. Faithful to his work, 
faithful to every duty, he has left behind him an ex- 
ample to encourage young men who set before them- 
selves a high ideal. He was a man of great singleness 
of purpose, and “an Israelite indeed in whom there 
was no guile.” Long an earnest seeker after truth, 


in his last illness he connected himself with the 
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church in which he had been reared, and in which 

his father was for sixty years a devoted minister. He 

was succeeded by Hon. James E. Shepherd. 
WALTER CLARK. 


BOOK NOTICES. 


Tue Law or PusLtic HEALTH AND SAFETY, AND 
THE PowERS AND DUvuTIES OF BOARDS OF 
HeattH. By Le Roy Parker, Vice-Dean of 
the Buffalo Law School, and Ropert H. Wortn- 
INGTON of the New York Bar. Matthew Bender, 
Albany, N. Y., 1892. Law sheep. $5.25 
delivered. 5 


This is a timely book upon a most important sub- 
ject. There is a real want for a work upon the law 
of public health and safety, to which the lawyer 
may refer for the law as it has been decided by the 
courts; in which the medical man may find his 
rights and duties set forth; in which municipal offi- 
cers may find their authority, and the limitations on 
their authority for the enactment of public health 
ordinances and regulations; and where the health 
officers and members of boards of health may find 


such plain directions as will enable them to properl 
OF ee en oe Proper'y | lected and considered by Mr. Boisot in this volume. 


perform the delicate and responsible duties of their 
offices, and may ascertain the limitations upon their 
powers. The present treatise admirably supplies this 
want, and develops the subject from its foundation 
in the authority of the State, under its police power, 
to enact laws for the preservation of the health and 
safety of the people, and for the prevention of dis- 
ease; treating of the various methods by which that 
power may be exercised, directly by the State, or by 
delegation to inferior municipalities, by establishing 
boards of health and prescribing their powers and 
duties ; and detailing those powers and duties; the 
mode in which they may lawfully be exercised, and 
the limitations upon them, together with the subjects 
upon which municipalities may legislate in the inter- 
est of public health and safety, such as trades oc- 
cupations, buildings, foods and drinks, traffic and 
transportation, the practice of medicine, vital statis- 
tics, the disposal of the dead, quarantine, etc. Mr. 
Parker, having been president of the Michigan State 
Board of Health, is eminently well fitted to write 
upon this subject, and has evidently bestowed great 
care and discrimination in the preparation of the 
work. 


A MANUAL OF MEDICAL JURISPRUDENCE. By AL- 
FRED SwaAyNE Taytor, M. D., F.R.S. Revised 
and edited by Thomas Stevenson, M. D., Lon- 





don. Eleventh American, edited with citations 
and additions from the twelfth English edition, 
by Clark Bell, Esq. Lea Brothers & Co., Phila- 
delphia, 1892. Law sheep. $5.50 net. Cloth. 
$4.50 net. 


This admirable work of Mr. Taylor’s has long 
been recognized as a standard both in England and 
America. The present edition is an entire revision 
of all prior editions, and includes the excellent work 
with which Dr. Stevenson has enriched the twelfth 
English edition. Much new matter has been added 
by Mr. Bell, and many portions of the work have 
been amended, and some parts have been rewritten. 
In its present form the treatise is an improvement 
on previous editions. 


THE Law or By-Laws or PrivaTrE CoRPORA- 
TIons. By Louis Botsor, Jr., of the Chicago 
Bar. The United States Corporation Bureau, 
Chicago, 1892. Cloth. $1.50. 


This is a very useful little work upon a subject of 
much importance, and one which has not been treated 
of by our law-writers, so far as we are aware. The 
legal construction and effect of the By-Laws of Pri- 
vate Corporations have been passed upon in many 
cases, and these adjudications have been carefully col- 


For corporation officers and counsel the book will 
prove of real value and assistance. 


Unitep Srates Circuir Courts or APPEALS RE- 
PORTS, cOntaining the cases determined in all 
the circuits from the organization of the courts. 
Fully reported, with numerous annotations by 
members of the editorial staff of the “ National 
Reporter System.” Vol. I., with the Acts of 
Congress establishing the courts, and the Rules 
in all the courts, elaborately annotated. West 
Publishing Company, St. Paul, Minn., 1892. 
Law sheep. $3.00 net. 


Another series of reports was rendered inevitable 
by the formation of the Circuit Court of Appeals; 
and the West Publishing C mpany with commenda- 
ble zeal are first in the fi Id with Vol. I., containing 
the decisions of these triunals rendered since their 
organization. The decisions in this series are all 
submitted to the judges in proof for revision, and 
this series is therefore authoritative. The att estab- 
lishing these courts is published in this volume, with 
elaborate annotations, and the court rules adopted in 
the different circuits are also given. The position of 
the West Publishing Company as publishers of the 
“ National Reporter System ”’ gives them exceptional 
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facilities for work of this nature, and the series will 
undoubtedly prove eminently satisfactory to the 
profession. 


COMMENTARIES ON MODERN EQuity JURISPRU- 
DENCE as determined by the courts and statutes 
of England and the United States. By CHARLES 
Fisk Beacu, JRr., of the New York Bar. Baker, 
Voorhis & Co., New York, 1892. Two vols. 
Law sheep. $12.00 net. 


This treatise’ is intended by Mr. Beach to be a 
working-book for lawyers, and from the limited ex- 
amination we have been able to make of it it seems 
admirably adapted to the purpose. Eschewing in a 
great measure the less important of the older cases 
upon the subject, Mr. Beach cites and discusses all 
the recent cases found in our State and Federal 
Reports and in the English Law Reports, so that 
the work is essentially, as its title states, a treatise 
on Modern Equity. As Sir George Jessel aptly 
remarks: “If we want to know what the rules of 
equity are, we must look, of course, rather to the 
more modern than the more ancient cases.” ‘This is 
the idea which Mr. Beach has attempted to develop. 
The book is a complete and practical treatise along 
modern lines, giving the principles and practice of 
equity as they are to-day. Over fifteen thousand 
cases are cited, as well as articles from American 
and English periodicals touching upon the subject. 
The work is not only exceedingly useful for the prac- 
tising lawyer, but is well adapted to the law student’s 
need. It will add to Mr. Reach’s well-earned repu- 
tation as a legal writer. 


THe AMERICAN STATE REPORTS, containing the 
cases of general value and authority decided in 
the Courts of Last Resort of the several States. 
Selected, reported, and annotated by A. C. 
Freeman. Vol. XXVI. Bancroft-Whitney Com- 
pany, San Francisco, 1892. Lawsheep. $4.00 
net. 


This last volume of this series of reports is in 
every way up to the standard of its predecessors. 
Well-selected cases. admirably annotated, give fresh 
evidence of Mr. Freeman’s faithful and conscientious 
work. The cases reported include decisions in the 
following States: Arkansas, Florida, Kansas, Loui- 
siana, Massachusetts, Michigan, Nebraska, New Jer- 
sey, New York, North Carolina, North Dakota, South 
Carolina, Texas, Washington, and West Virginia. 


THE AMERICAN Dicest (ANNUAL 1892), being 
Vol. VI. of the United States Digest, Third Se- 
ries Annuals, also the complete Digest for 1892. 





A Digest of all the decisions of the United States 
Supreme Court, all the United States Circuit 
and District Courts, the Courts of Last Resort 
of all the States and Territories, and the Inter- 
mediate Courts of New York State, Pennsyl- 
vania, Ohio, Illinois, Indiana, Missouri, and 
Colorado, Supreme Court of the District of 
Columbia, etc., as reported in the “ National 
Reporter System ” and elsewhere from Sept. 1, 
1891, to Aug. 31, 1892. With notes of Eng- 
lish and Canadian cases, memoranda of stat- 
utes, annotations in legal periodicals, etc. A 
table of the cases digested, and a table of cases 
overruled, criticised, followed, distinguished, etc., 
during the year. West Publishing Company, 
St. Paul, Minn., 1892. Law sheep. $8.00. 


If anything is lacking in this vast tome of over 
3,000 pages which is essential to the making of a 
*“complete digest,” we have failed to discover it. 
The editorial work is in every way admirable, the 
arrangement all that could be desired, and the typo- 
graphical work truly refreshing for a volume of this 
nature. We must congratulate the publishers on the 
great advance made in this digest since its first pub- 
lication, and are confident that their efforts in behalf 
of the profession will meet with a hearty response. 


Tue InsoLvENT Laws OF MASSACHUSETTS, with 
notes of decisions. By JosEpH CUTLER. Ed- 
ited with additional notes by Gorham D. Wil- 
liams of the Suffolk Bar. Fifth edition, including 
the Legislation of 1892 and cases in Vol. CLIV. 
of the Massachusetts Reports. George B. Reed, 
Boston, 1892. $3.50. 


The changes in the Insolvent Laws of Massachu- 
setts since the last edition of this work was published 
in 1878 have been numerous, and the number of cases 
adjudicated has been large, so that there was an ac- 
tual need for a new edition. Into the present vol- 
ume have been incorporated thirty-seven new statutes, 
and all the decisions upon the subject contained in the 
Massachusetts Reports subsequent to Vol. CXXII. 
Mr. Williams has made no attempt to change the 
original form of the work, except to arrange the 
points decided under the several sections in smaller 
groups, and to provide a much fuller index. His 
efforts in this direction show an admirable result, 
and add greatly to the value of the book. Subjects 
are not only indexed by reference to page, but also 
by reference to the particular note wherein the point 
sought for is contained, each note being numbered. 
Massachusetts lawyers will find this work almost 
indispensable. 








